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UNITED STATES DISTRCT COURT ﬂzfﬂ// /VV% [%/f

SOUTHERN DISTRICT OMNEW YORK

"""""""""""""""""""" X cs oo lon
U.S. SECURITIES AND EXCHANGE :
COMMISSION, &/
Plaintiff, " Civil Action No. 19cv-5244 0 [ M fh

" ANSWER TO COMPLAINT
| SHSMERTOSOMEMNT (7 p.s
KIK INTERACTIVE INC., "> an answer 70 & complairt  must erther =
_ ronfire o dt:rj AL ﬂ”foljat/'m;.

Defendant. s, any aflirmstive dofenses must
be rarsed here mswel]l —hente this

NF -prje MonsTeR _ ..
Kik Interactive Inc. (KikOQor the GCompany) hereby answers the Complaint of the

Securities and Exchange Commissitiee(@CommissioR) as follows, and reserves its rights to
request dismissal of the Complaint on any and all grounds. To the extent not expressly addu'ttdéf,é

all allegations of the Complaint are dented.

¢ 1s the “TLDR " section out 14 3,90{
wk oll e fea read on w/ me bfyun/

0
If the Commission had strong evi(}/(\e/nce that #filered or promised TDE participants @1/5‘{ <

l.#  INTRODUCTION §> hi

opportunity to profit from Kik3 efforts, as part of a common enterprise, the Commission w&tﬂ(ﬁ’(
havesimply outlined all the relevant facts and let those facts speak for themséahstsad, e > F,szs-
Commissio® Complaint reflects a consistent effort to twist the facts by removing quotes from
their context and misrepresenting the documents and testimony that the Commission gathered/in
its investigation. The result is a Complaint that badly mischaracterizedatlity wf the facts and
circumstances leading up to K¥ksale of Kin in 2017. These tactics may have gotten the
Commission a decent news cycle, but they will not withstand meaningful scrutiny at surnmary
. : , (R
judgment or trial. ﬁi‘) ﬁoioﬁ

The Commission repeatedly twistise factshroughoutts Complaint Here argust three

examples

! To the extent the headings in the Complaint are intended to constitute factual allegations,
Defendant denies each and every such allegation.
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First, the Complaint alleges that a Kik consultant wartieat the Kin offering was,

coep ih mind Ak — ot frnl | ygu hove B riwlee
‘ T‘Z,P,/ujfg/ focts wld crorfe R o

potentially, an offering of securitighat needed to be registered witle tBommission. The74r§7//,

2

Complaint alleges that: 2 Lo 4'/*3’

CEven prior to the DAO Report, however, Kik had been informed by a?»% ,

one of its consultants that the Kin offering was, potentially, an /ﬁ; 5

offering of securities that needed to be registered with the SEC and 7‘< ‘2

that Ounregtsred public securitiesofferings are not legal in the -~ -~

U.SO0 %

. : : . o Dy,
But the Commission omits the full quote from the consultant, in vtheleonsultandistinguishes 45

digital currencies, such as Kin, from securities:

QU]nregisteredpublic securities offerings are not legal in the U.S.
In the case of a community currency, there is a good basis to argue
that this is not a security. Yde just selling units of property that
you created that are used for a particular purpose in yappO

In other words, the consultant said the opposite of what the Commission claims he said in its
Complaint.

Secong the Commission incorrectly claims that Kikomised to increaskinOs price

SR U
C‘Sirrjilarly, at the June 28, 2017 San Francisco Bitcoin Mpet n e J( 9@
Kik@ CEO explained that setting aside Kin for the company at tg{g \€ «\DQW\
beginning made sure that Kik was committed to working to incrgg \ W oS
Kin@value: Othink what we can guarantee is we all in on this. N b
You know, this isb this is something w@e been working t® U\
towards for a long time, but this is something that is in our financjal }(’0 \{%’é/
best interest, because of the@0cent but actually, like, just to be \ S \N"Q

S

through its efforts.For example,ite Commissiomlleges:

honest, like, this is sometlgnve have to do. We cannot compete

with Faceboal® ol = g

But the Commission omits what Mr. Livingston said immediately before the quoted Iangua,J((O

'\ . ~ "
which made clear that Kik could not guarantee KinOs value because its value would de&ﬂ@@
basic economic princies of supply and demand. The full quote reads: )
6\&96 r€p<

(B0 we can not guarantee value with Kimthink once you create .

a cryptocurrency it sits on exchanges and the price of it is set by g\ OQL&S [
the market based on supply and demand. So you know supply is :
fixed and cemand goes down the price is going to go dovut |
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think what we can guarantee is weOre all in on this. You know this
is something weOve been workingtowards for a long time but
this is something that is in our financial best interests becatise of

30 percent, but actually, like, just to be honest like this is something
we have to do. We cannot compete with Facebook.O

In other words, in contrasio the CommissionOs misleading and selective quotation, Mr.
LivingstonOs statement is wholly incotesi$ with the CommissionOs claims.

Third, the Commission alleges that Kik continually emphasized its individual efforts to
establish KinOs value and increase KinOs future value. The Complaint alleges:

CBimilarly, in the May 25, 2017 video that Kik issuadhen
announcing the Kiproject, the company emphasized &k has

both the experience and the resources and the user base to really
make thisiappenO0O

However, the Complaint fails to include the very next sentence of the video, which made clear that
the success of the Kin economy depended on consumers and other developers, aside from Kik, to

grow and build the economy as intended. The full statement says:

Q think we can make a better experience for consumers but also
a better future for society in gneral Kik has both the experience
and the resources and the user base to really make this hafipen.
success of this project really comes down to how many other
people can we get excited to compete with us, to join us, to work
with us and to build thigogetherO

These are just three examples of a pattern that appears repeatedly throughout the
CommissionOs Complaint. Indeegparently recognizing the weakness of its claihg
Commissiorhasrejected its higher governmental duty to first and foremessk gustice, and has
insteademployed a strategy to twist the facts, creating a highly selective and misleading depiction
of the recordas set forth below. When viewérly, and in context, the evidence in this case will
paint a dramatically differentigture of the facts and circumstances surrounding KikOs sale of Kin

in 2017, which will make clear that Kikid not viokte the federal securities laws.

LY
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Similarly, in the May 25, 2017 video that Kik issued when
announcing the/Kiproject, the company emphasized tééik has

both the experiance and the resourees and the user bage to really
meke hishappendO

A —
—

T’dHo’vEr, the Cowiplaint fails o include the very next sentence of the video, making clear

that the success of the Kin economy depended on congiimesthandevelopers, asidieom

Kik, to grow and puiirthecongm y=isqsintended. The fethtement says:

Q think we can make a better experience for consumers but also

a better future for society in generaKik has both the experience

and the resources and the user base to really make this hagpen.

success of this project really comes dowo how many other

people can we get excited to compete with us, to join us, to work

with us and to build this togethe®

These are just three examples of a pattern #dpgears repeatedly throughothte

Commissio® Complaint. Indeedapparently recogming the weakness of its claim, the
Commission has rejected hgghergovernmental duty to first and foremost seek justice,hasd
insteademployed a strategy to twist the facts, creating a highly selective and misleading depiction
of the recordas setdrth below. When viewefairly, and in context, the evidence in this case will

paint a dramatically different picture of the facts and circumstances surroundiBgsi& of Kin

in 2017, which will make clear that Kikid not viokte the federal secues laws.

100 £ '>Mf)€,
dme!), 2wt |

Il.L# ANSWER TO SPECIFIC ALLEGATIONS (5 15 A be a

ow\@vv(’rg +o 6?““ Wou (an

1# From May to September 2017, Kik offered

Xin.O More than 10,000 investors worldwide purchased Kin for approximately $100 mil ich iRt qn

. . . : _ n fhe
U.S. dollars and digital ass@&®ver half of this sum coming from investors located in the U ﬁfe e,
op ri711
States. However, K{® offer and sale of Kin was not registered with the SEC, and investoridie- -
—+he ")a e
not receive the disclosures required by the federal securities laws. G iMecrte ;Zpoy-r.,hqt
Al 0nerme,
ANSWER: Kik admits thatit offered and sold one trillion Kin in 2017Kik denieSthe& <o\ £ e t»

Sktm.
remaining allegations ithis paragraph.The Commission is wrong that Kik sold Kin in a si i

ffer and sal@® In reality, the distribution of Kin involved two entirely separate transactions:

3 (\7{ S f€0‘0/(
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a presale of contractual rights, purTs and (2) the sale of Khetpublic (thewh'?h s
S0 Mma7;'

rsuant t&rerms of Use& Because of substantial differences betweemptasaleand - 7

[

e TDE, Kik decided to structure the gmale asa sale to accredited investors exempt frﬁj
registration with the Commission undeE CRegulaton D. vreally e

In the presale,which occurred prior to the TDK|k sold the conditional right to receiv;:- L)
. ) pu ¢
Kin in the future at a discountp accredited invesrs (the (pre-sal€). Presale participants —

received private placement memorandRRM), and signed SFT agreements. Under the Sale.
SAFTSs, presale participants would receive 50% of their Kin if and wh&Natwork Launcld
(initial functionality of Kin within Kik) occurredand he remaining 50% of their Kin a year later.
If a Network Launch did not occur, g@@sale participants would forfeit 30% of the amount they
contributed. Kik capped the psale at $50 millionall received in U.S. dollarslespite receiving
millions more in interest, to ensure that the public would have an opportunity to purchase Kin in
the TDE. Kik alsofiled a Form D with the SEC in September 2@d 7Tormalize the exemption.

In the TDE, Kik sold around $50 million worth of Kin to arout@000 public purchasers,

more than two thirds of whoilive outside of the United States.s Apmsed to pwhasing the

right to receive Kin in the future, asemorialized in the SAFS T

tokens directlyunder the comletely differentOrerms of Use&)and paid ji
dollars. Unlike in the presale, within the firs24 hours of the TDE, purchasers could not buy
more than $4,400 worth of Kin @nsure all registered participaritad a fair chance to purch@se

Kin. Because Kik did not sell &investment contraCor any other enumeratésecurityOin the

TDE, Kik did not register the TDE with the SEC.

#  Congress enacted the Securities Act of 1933 to regulate the offer and sale of

securities. In contrast to ordinary commerce, which often operates under the principle of caveat
emptor, Congress enacted a regimeutifdnd fair disclosure, requiring those who offer and sell
securities to the investing public to provide sufficient, accurate information to allow investors to
make informed decisions before they invesiuch disclosure is ordinarily provided in a

Qegidration statemer® which provides public investors with financial and managerial
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information about the issuer of the securities, details about the terms of the securities oifering, the
proposed use of investor proceeds, and an analysis of the risks &angini@nds that would
affect the enterprise.

ANSWER: Kik admits that Congress enacted the Securities Act of QB8 Gecurities
ActQ to regulate the offer and sale of setiesi. Kik further admits thahe Securities Act and
other federal regulatiorequires that the offer and sale of securities be accompanied by certain
disclosures, such as@egistration stateme@unless an exemption applies. Kik admits that
registration statements usually contain the informaataegedin the third sentencef this
paragraph. However, Kik denies any suggestion thatfilered or sold securiti€®r violated
the federal securities laws in way for t sons stated herein.

3#  Section 5(a) of the Securities Act [15 U.S.C. & 77e(a)] provides that, unless a
registration statement is in effect as to a security or an exemption from registration applies, it is
unlawful for any person, directly or indirectly, to sell securities in interstate commerce. Section
5(c) ofthe SecuritiesAct [15 U.S.C.a 77e(c)]providesa similar prohibition againstoffersto sell
or offers to buy, unless a registration statement has been filed or an exemption from registration
applies. Thus, Sections 5(a) and 5(c) of the Securities Act prohibit the unregistered offer or sale
of securities in interstate commerce abserg@mption.

ANSWER: Kik admits that Section 5(a) of the Securities Act requires that the offer and
sale of securities be accompanied by certain disclosures, su€beassiration stateme@tinless
an exemptionaplies. Kik further admits that Section 5(c) of the SecuritiescAntainsa similar

prohibition. However, Kikdid not offer or sell any securiti@s the TDE,nor did it violatethe

federal securities laws.

—_—

4#  The definition ofGecurityincludes a rangef investment vehicles, including
stocks, bonds, an@nvestment contrac®. Investment contracts are transactions where an
individual invests money in a common enterprise and reasonably expects profits to be derived from
the entrepreneurial or managéaéorts of othersin a variety of circumstances, courts have found

that investment vehicles other than stocks and bonds constitute investment contracts, including



interests in orange groves, animal breeding programs, railroads, airplanes, mobile ahdnes
enterprises existing only on the Internet. As the Supreme Court of the United States has noted,
Congress defined security broadly to embod¥lexible rather than a static principle, one that is
capable of adaptation to meet the countless andolarsghemes devised by those who seek the
use of the money of others on the promisgrofits.O

ANSWER: Kik admits that the definition of &ecurityDincludes stocks, dnds, and
Onvestment contrac®.Kik further admits thasomecourts have found cin interests relating
to nontraditional investment vehicles be Gnvestment contractSin certain circumstancesik
further admis that the Supreme Court used the language quotdteitast sentence dhis
paragraplwhen describing the definitioof anOnvestment contrain SEC v. W.J. Howey Go.
328 U.S. 293, 299 (1946Kik denies the remaining allegatioimsthis paragraphTellingly, the
Commission misstates the test established by the Supreme Célawaywhen it alleges that
Qi]lnvesment contracts are transactions where an individual invests money in a common enterprise
and reasonably expects profits to be derivedQ In. fact, the Supreme Court has defined an

investment contractsCGa transaction or scheme whereby a person isvéstmoney in a common

DRAFT
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enterprise ani led to expect profitsolely. . O And although the Supreme Court has stated that

———

Howeyembodies &llexibleOstandard, it is far from limitles€Investment contraGiwas included
in the definition ofGecurityOfor the Qimited purpose of identifying unconventional instrumen
thathave the esential properties of a debt equity securityO Wals v. Fox Hills Dev. Corp24
F.3d 1016, 1018 (7th Cir. 1994). Courts, including the Supreme Court, have heldyircasas
that there is n@nvestment contracdand thus ndecurityOwhere one or more parts of the test
articulated inrHoweyare not met.
S5# Kik, a private Canadian company founded in 2009, owns and operates a mobile
messaging application called Kik Mesger. Despite Kik Messeng& initial success and the

company3 receipt of venture capital funding, Kdkcosts have always far outpaced its revenues,
and the co any Z?S never been profitable. OK sp Mo blf /H,\KW
\ bng=vine Sn — of1 it
e Ll ok N5 SECE deptn i ol ot

I Hom [ stotad  ut K
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ANSWER: Kik admits that it is a private Canadian compdoynded in 200, that runs
thesuccessful Kik Messengapplication Within two weeks of lanching Kik Messenger in 2010,
almostone million users downloaded tapp and by 2017, Kik Messengeasof the top 15 social
media applications in the world, thi300 million registered users and millions of monthly active
users. Kikadmits that ihas receivedubstantial venture capitainding, including an investment
from technology conglomerate Tend¢e a $1 billion valuationKik admits that aside frorfiscal
2018, its costs have exceeded its revend@sdenies the remaining allegations in this paragraph.
Allegations about Ki financial condition have nothing to do with whether Kik sold an
Onvestment contradd. Instead, thisparagraph is solely esigned for misdirection, thereby
prejudicingKik and portray it in a negative light.

Regardless, like many othiexchnology companiekik @ costs havéistoricallyexceeded
revenuesas a result of struggling to compete with larger social media compaviieshave a
dominant share of the market for advertising within mobile applicationsSee
https://venturebeat.com/2017/09/24/y@imancesof-makinga-successfumobile-appare
almostnil/. Similarly, Kik refused to sell user data to advertisevhich waild have been
antithetical to its core philosoplof protecting user datanlike others in the space, despite the
result of foreclosinganother revenue stream. Importantly, at all relevant times, wék
transparent with the public about its monetizatballenges as well as its slowing user growth.
Because of these challeng&sk began to experiment with other projects and business model!s,
opting to create new digital economy ceared around a cryptocurrency.

6# Inlate 2016 and early 2017, Kik faced a crigtewer and fewer people were using
Kik Messenger. The company expected to run out of cash to fund its operations by the end of
2017, but its revenues were insignificant, and executives had no realistic plarease revenues
through its existing operations. In late 2016 and early 2017, Kik hired an investment bank to try
to sell itself to a larger technology company, but no onent@®sted.

ANSWER: Kik admits that in late 2016, it hired an investment bank to evaluate a potential

sale of the Company. Kik denies the remairahggations in this paragraph, which are both false
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andonce agairirrelevant. This paragraph is simply wrong that Ki&ced a crisiO In late 2016

and early 2017although the Company faced challenges, which it publicly discltsed€ompany
expected that it could sustain operations well past the date when the TDE eventually occurred.
Further, the Company believed thatould have obtained traditional financing or other potential
strategic transactions if it wanted to. AnHil® sometechnology companies expressed significant
interest in acquiring Kik, a deal did not materiabz¢hat timein large part, because Kstruggled

to monetize its business the traditional advertising modeKik also chose to decline a potential

deal because the philosophy of the acquiring company was to collect and sell user data, contrary

to KikOs core principled his samechallengeprompted Kik to explore the possibility ofeating

a new digital economy centered around a digital currency. D/h 7 )'}’)7 7%'( "/7%/

/
7#  Faced with a shrinking financi@unwayQKik decided to(ivotOto an entirely 7
R ) %
different business and attempt what a board member calledil Mary pas® Kik would offer ol

and sell one trillion digital tokens in return for cash to fund company operations and a speculative

new venture.

ANSWER: @allegaﬁons in this paragraphich are built on misleading and

cherrypicked saindbites. M Kik board member described the Kin project &hail Mary pas©

’ﬁ —
The board member tf@ommissiorclaimsto bequoting said precisely the opposite

The more | think about it, | think this is a great idea. People call
[a cryptocurrency] ahail Mary but to me that is a longshot and |
really do not think it is a longsho®
Similarly, the Kin project wasot aGpeculative new ventut@Rather, it is the product of
years of research and testingt least two years after Mr. Livingston begseriously studying
cryptocurrencies, Kik first decided to explore the viability of a digital takeltik Messenger in
2014, when it launched a digital currency called Kik Pdmtestand studyuser€interests. Much

like Kin, users could spend Kik Rds on digital conteﬁncluding emojis or sticl{ers, and could

earn it by participating within the application. As pari of this strategy, Kik sold Kik Points to

advertisers, whd rather than siphoning user data and using it to run targeted advertis&ment

(QQW\QW\O‘QW W\ M«*W WW/WW/C

s 7 * 4 Ophh sy 0
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would offer them as rewards to users who interacted with adve@iseveys or polls within Kik
Messenger. Kik Points were very popular with &ikisetbase, proving that a digital currency
had great potential for adoption within digital applicasionin fact, transactions iKik Points
exceeded th&ransaction volume of Bitcoin, and during the two and a half years of Kik Points,
users completed approximately 253 million earn experiences, and made 74 million purchases.

7727
Kik Points proved that conswers would adopt and use/a digital currency within

applications. Howevethe Kik Points initiative was not a complete solution to&ikonetization
Ma number of reasons. First, because Kik Points were centralized to Kikledome,
was nothmng to prevent Kik from creating more Kik Poingsydadvertisersvere hesitant to buy a
token that could be unilaterally diluted or devalued. Secbedaus&ik Points could only be
used within Kik Messenger, whictould stop acepting Kik Points at anyme, advertisers were
concerned about Kik Points losing their value entirédlgd third, Kik was unable to create enough
spend experiencesn its ownto keep up with demand, which further limited interest from

advertisers.

Against this backdrop, accoting for the strengths and limitations of Kik Points, as well

DRAFT
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as Kik@ own market and technical researtlik envisioneda decentralized, widely adopted

currency that would be used for earning in spending for a variety of degitaices within

e elot Uler the s here.

missi@ apparent contempt for the idea that

TNy tn e\/f’

Also, while it is difficult to exp |n the C

E

a company would sell a product to generate revenue, Kin was not samplgans to fund

not facing imminent financial ruin enCFO informed the Staff multiple timeSt wasr®

time to hit a panic button or anythln@and he did not think that Kik was in @recarious

S ol cocehpll g e w20 50 - wctwally
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Ted@runch event, which the Commission repeatedly referenceﬁ/,\
Mg

positionO And publicly, a

Mr. Livingston squarely rejecteithis notion that it created KiGbecause [it could®] get money

1

from investor9) Ingtead,Kik decided to create a new business model centered arour\I}/IL

// .
playeanpete wnly\

cryptocurrency to/fuel a new digital economy that could allow smaller
large, dominant playvess. o not Ve
. 8#  Starting in edy 2017, Kik began to devise a plan to offer and sell digital tok&rﬂ.l S\ﬂ(‘//

The plan became public on or about May 25, 2017, when Kik announced the Kin token oﬁ%b'\rbgydc
by publishing aQvhite papeDand issuing press releases, and through a speech 8y ®likef ()W\(JVV\%
Executive Officer (CEQOQ at a blockchain industry conference in Manhatt@hrough these and
other outlets, Kik enthusiastically described the Kin offering and3ikans to create, develop,
and support what Kik called th&in EcosystenQin which, atan unspecified future date (if the
project was successful), Kin could be used to buy goodseamides.

ANSWER: Kik admits that on May 25, 2017 it @ounced a plan to offer and sKiin
through publishing a white paper, issuing press releases, andiihgdtor@ fireside chatat
Token Summit. Kik denies the remainiatiegations in this paragraph, which ignore years of
study, research, and testing that resulted in the Kin projseeK{k@ Answer to ! 7.)

Given that Kik hoped tavoidthe pitfallsof Kik Points, which suffered due to the fact that
their value was too closely tied to Kkefforts it would make no sense for Kik to promise the
public thatkik alone wouldZreate, develop, and suppoitie Kin economy. From the time of its

public amouncement on May 25, 2017, through the TDE and today, in line with its vision, Kik

~

hasadvertiseKin as both a currency for use in consu ily digital lives and as the basis for

a new, fair, and open digital econonoye that would necessarily invelthe efforts of users and

content providers other thﬂ KilAs Mr. Livingston emphasized at Token Summit,

Within this community, within any individual community§§ta new
way to get compensated for the value you provide. E3itaiso a
new way tospark the creation of an ecosystem of digital services

And our ultimate vision, ste ur plan, which {bsee in
our white paper, is to createthe Kin Foundation, because at the end
of the day, we want to use Ki e creation of this new

-10-
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ecosystemBut then over time, Kik is | e of hundreds, if not
thousands of digital services in this ecosystem and Kik has no /\’\/\\g \
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control over it V{

W
Later, at the San Francisco Bitcoin Meetup event, Livingston relterate@hballtlmat:\
dream is for Kik ® launch Kin, to launch this broader ecosystéran for this broader ecosystem ﬁ

to not need KikD While Kik was involved in building the underlying infrastructuiewas

unequivocal that Kik alone would not support the Kin econ&mngr could it.

—

9#  From he initial May 2017 announcement through September 2017, Kik relentlessly
pitched Kin and the prospect that Kkuture efforts to develop the Kin Ecosystem would drive
an increase in Ki@ value. Kik emphasized that only a finite number of tokens wueilcteated
and that rising demand for the tokens would cause their value to appreciate. Kik promised that it
would spur such demand by dedicating company expertise and resbuncésding proceeds
from Kin salesb to specific, Ecosysteranhancing projgs, including: the redesign of Kik
Messenger to incorporate Kin; the creation of what Kik call@bwaards engir®to compensate
companies that fostered Kin transactions; and the implementation of a newspé(ific
Qransaction serviceto address flawsn existing blockchain technology Kik also assured
prospective buyers that, following distribution of the tokens, buyers would be able to trade Kin on
secondary trading platforms, often describe@ashange€enabling conversion of Kin to either
a dgital asset (e.g., Bitcoin or Ether) or fiat currency (e.g., U.S. dollars).

ANSWER: Kik denies the allegations this paragraphThis paragraph is highly selective
and misleading, as Kik did n@elentlessly pitch[ ] Kin and the prospect that &ifuture efforts
to develop the Kin Ecosystem would drive an increase i8KialueO Tellingly, to show Kik3
Qelentles®marketing effortsthe Commissiomitesonly a handful ofCompany statements from
a body of over thousands of statements, madendreds of speaking engagements, conferences,
interviews, blog posts, articles, and other public communications. An even smaller subset of these
statements even reference &ikole in the Kin ecosystem, and none promise tha@kekforts

would generaternpfits. At times, Kik spoke of how token prices could increase or decreas%based

air g Kik, 2 oo thinkc tha
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on supply and demand, but those statements did not promise profits fr@reKikts. Instead,
they simply described basic economic principles that apply to any asse¢ ahancrease in
demand without an increase in supply dento lead to a higher price. See

https://www.britannica.com/topic/suppénddemand The same principles apply to Bitcoin,

which the Commission has conceded is not a security. As Mr. Livingston articulated at the San
Francisco Bitcoin Meetup, developers and other members of the Bitcoin ecosystem know there
will only Gever be 21 million Bitcoins. So the supply is fixed. Econamics 101[say$ supply
stays the same, demand goes up, the pricgdana go upO Regardless, during that same
discussion, Mr. Livingston made clear that Kik coGhdt guarantee value with KiD.

Kik similarly did notQpromise ta®pur such demand bydieating company expertise and
resources . . . to specific, Ecosystem Enhancing Pr&eRather, itstressed thaix movement
this ambitious needas many people as possikleKik wanted toGpark the creation of this
ecosystem, but [ant[ed] thisecosystem and Kin to go way beyond Kikn fact, on the day
Kin was announced Mr. Livingstamotedthat Kik could not build a successful economy on its
own: Gve carfd do this alone. We céido it alone from a technology perspective. Wedda it
alone from a digital service perspectivélhis really does have to be a community effart
Accordingly,as Kik had seen with Kik Point$ Kik was the onlydevelopercreating demandhe
economy would fail. Further, Kik did notGassur@®prospective purchass that Kin wuld be
tradeable on exchanges. For examKlk,responded to a Tweet, stating ttizt the decision to
list Kin wasQup to the exchangés.

10# Throughout its Kin promotional campaign, Kik also declared that the company
would share with busrs a common interest in profiting from Kdnsuccess: in addition to selling
one trillion tokens through its theangoing offering, Kik would create and allocate to itself three
trillion Kin tokens over a tweanda-half-year period. Kik told potential lyers that, by allotting
30 percent of the outstanding supply of Kin to itself, the company would align its financial interests

with those of other Kin investors, which would give the company an incentive to take

-12-
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entrepreneurial and managerial steps toeiase the demand for the token. And, Kik described

Kin as an opportunity for both Kik and early Kin investor©imke a ton ahoneyO

ANSWER: Kik admits thatt retained 30 percent of the Kin created. Kik further admits

that Mr. Livingston said the word3nake a ton of monéat a coference in Canada. Kik denies

the remaining allgations in this paragraph. Again, the Commission distorts and misstates Mr.

Livingston® commentsD he never promised thainvestor® could Gnake a ton of mone.

Rather, he explained that Kin allowed users and developers to be compensated fairly for

contributing valuable digital services in a new economy. Mr. Livingston lsa®aplaining basic

economic principles that would apply to any asset. The full quote reads:

11#

/

) ) L Am 7Lﬂ7)\ge
WeQe trying to build this economy, whether@t around chabyou
know, | host a great group chat that | join your great group chag; ”'// 7/7")'/'( P‘fjf@?fl//
whether i@ musicP| create a great song, | listen to your gre tb 7L /’
song; a gameb | create at great level, | play your level; whe 7 hﬂlﬂ s
consumers are coming together and providing value to each other /‘/,K
and facilitating that with a cryptocurrencyThe more you do that Z ©
the more valuablghe - the more demand for the cryptocurren .
there will be. And with sort of a, you know, cryptocurrency, y Zfﬂ PWJ fc{
can guarantee a fixed supply, guaranteed scarcity. So supply s ya{v VA% gs
the same. Demand goes up, the price goes up. Such that if yol se
some aside fo yourselves and you give other people t roba Ulﬁ ’f'ﬂH“’J

ot

opportunity to participate and contribute, everybody can not orfy ke Hhis
build this amazing new ecosystem and platform, but aisake a | ynlopeproc —H\W)

ton of money. wer jyst lucky mt

e
Starting with the May 2017 announcement, Kik offered and sold theritiman _J;Ee hsﬂ Hirlet

Kin tokensin asingleoffering aimedat bothwealthyinvestorsandthegenerabpublic. ?h ’(‘Vl‘?w\

to} 1.)

ANSWER: Kik uncategoricallyenies the allegations in paragraph (SeeKik @ Answer

ltkethis

12# From May to September 2@, Kik offered and sold tokerie professional

investment funds and other select, wealthy investors using purchase agreements that Kik called

Csimple Agreements for Future Tok€r (BAFTsO Kik@ SAFTs entitled purchasers to the

future delivery of the Kin that they purchased whety thtered into the agreementdnder the

-13
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SAFTSs, investors bought Kin at a discount to the price that the general public would pay, and Kik
promised to deliver the tokens pursuant to a schedule, half at the time that it delivered tokens to
the general puld and half on the ongear anniversary of the first delivenKik@ sale of Kin
through these purchaagreementazasdenominatedh U.S.dollars,andKik raisedapproximately
$49million.
ANSWER: Kik admits that from May through September 2017, Kskld the right to
receive Kin in the future, conditioned odetwork LaunchOto Gaccredited investo@as defined
in SECRegulation D. Kik further admits that psale participants purchased such rights pursuant
to SAFTs. Kik further admits that iheé ONetwork Launckoccurred, presale purchasers would
have the right taeceive Kin at a discounted price. Kik admits that these investors weuld
eligible toreceive50% of their allotted tokens upon Network Launch, and their remaining tokens
the following year. Kikfurther admits the Kik received approximat&49 million from the pre
sale. Kik denies the remaining allegations of this paragrépéeKkik @ Answer td 1.)
13# From May through September 2017, Kik also offered Kin to the general jaumolic
had public investors sign up for this public sale, even while the company was offering and selling
discounted Kin to investment funds and other wealthy investors using its SKKT3.September
2017saleof Kin to thegeneralpublic wasdenominatedn Ether,andKik receivedapproximately
$50 million worth of this digital asset.
ANSWER: Kik admits that it announced tA®E in May 2017. Kik admits that the TDE
was denominated in Ether and that Kik receikzéuer worthapproximately $50 millioras ofthe
end of the TDE Kik denies the remaining allegations in this paragrdfeeKik @ Answer td
1.) TheTDE did notcommenceuntil after the completion of the psale Further, Kik required
public purchasers to register for the TDE and undergo KM@l., and OFAC screening, to
comply with federal laws and regulations.
14# On September 26, 2017, Kik delivered to the public investors all of the Kin that
they had purchased, and delivered to the investors who bought at a discount through SAFTs half

of the tdkens they had purchased, pursuant to the confaotss.

14
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ANSWER: Kik admits that it distributed Kin tokens to TQidrchasersn September 26,
2017. Kik also admits that it distribut&®% of the Kin tokens thapre-salepurchasers were
entitled to on Bptember 26, 2017, pursuant to 8&FTs Kik denies the remaining allegations
in this paragraph(SeeKik@ Answer td 1.) Kik conducted two separate and distinct sales and

in purchasers were not Oinvestors.O

15# Of the nearly $100 million in cash agther received by Kik, over $55 million was
raised from United Statdsmsednvestors.

ANSWER: Kik denies the allegations of this paragraph. This paragnragirrectly
suggests that the peale and TDE were part of just one sale, despite the starlediéfes between
the two transactions(SeeKik @ Answer td 1.) This paragraph is also misleading. Of the $55
million referenced in this paragraph, $40 million was received in theglee and therefore exempt
from registration undéBECRegulation D.Only approximately$16 million ofthe amount raised
in the TDE,or less than one third of Ether received in the TDE, was from United States residents.

16# Throughout Kik8 2017 offering and sale of Kin, the decentralized economy that
Kik had marketed did notxest. In addition, when Kik distributed Kin on September 26, 2017, no
onebnot even Kikboffered goods or services in return Kon.

ANSWER: Kik denies the allegations in this paragraph. At the time of the September
2017 TDE, thee was alecentralizd Kin economy While Kin was not yet adopted at the scale it
is today, Kir@® fundamental utility as a digital currency existed on the day of the TDE in a number
of ways: TDE purchasers couldccess premium conteditak their digital wallets to thir Kik
accounts, andlisplay their Kin balancesvhich was important to show status within the chat
community. Participantsoulduse tokens to access tiered premium content, such as sticker packs,
that were unlocked depending on the amount of Kin owred Kin ownerscould use Kin for
peerto-peer transactionslhird parties soon capitalized on these capabilitesxample, shortly &/

Ny S5 | ’
after the TDE, a sunglass company accepted Kin as a form of payiment o NS 15 l)\vp /(’
al| ot i

17# On July 25, 2017, approximately seven weeks beforestailted the public sale of‘g (/7'
\

Kin, the SEC issued what is often called @AO ReportO The DAO ReporCadvise[d] those =

AV
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who would use . . . distributed ledger or blockckhamabled means for capital raising, to take
appropriate steps to ensure compliandé tie U.S. federal securities laWand found that digital
assets at issue in that matter were securittegen prior to the DAO Report, however, Kik had
been informed by one of its consultants that the Kin offering was, potentially, an offering of
secuities that needed to be registered with the SEC andQiratgistered public securities
offerings are not legal in the U.

ANSWER: Kik admits that the SEC issued the DAO Report on July 25, 2Rik/denies
the remaining allegations, including any gastion that Kik did noQake appropriate steps to
ensure compliance with the 8! federal securities lavi3Given that théoken at issue in the DAO
Report wvas completely distinguishable from Kin, and without the benefiarof other SEC
guidance at théime, the DAO Reporactually provided reassurance to Kikn fact, in August
2017,Mr. Livingston publicly commentedhat it madezomplete sense to [Kik] and [was] fully
expecte@hat the SEC would determine that the DAO was a seditguse, amoragher things,
the token at issue in the DAO report entitled participants to vote and réxaivardsQwhich the
DAO co-founder compared t@uying shares in a company and getting . . . dividénBsirther,
the DAO expresslyinformed investors that it would fund projects in exchange for a return on
investment.In contrast, Mr. Livingston then observed ttatthe time of Kik8 2017 sales of Kin /i

Qvhen you look at the utility token siddere [was] no guidance given on that Ahe |
on

1 4
v
with all applicable laws and regulat®randdid its best taanticipate where the rules will Ianéi—l’\’l/gm

In the midst of this uncertaintilik still made significant efforts tonderstand andomply

and provide . . . the most thoughtful, buttoned up wayotmnly do a token distribution evdsut 3“’?#/\9"
o= '
also to build one of these decentralized netw@kBor example, Kik retained United States

counsel; hired an experienced General Counsel; conducted robust KYC, AML, and OFAC

screeninm that its produesaunctional and operational at the time E; lained a

/

third-party auditor who confirmed that Kin was analogoushwentoryQand that Kik should
therefore pay taxesn the revenue from the sd@something it would not have done if the TDE

were asecurities offering.
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Further, this paragraph rips yet another quote from its proper context. Specifically, the
Commission dishonestly claims Kik consultantOnformedOKik that Qhe Kin offering was,

potentially, an offering of securities that needed to be registered the SEC and that

Qunregistered public securities offerings are not legal in theQy

Sl

consultant reads: ,f/) c /{ﬁ[

You dor® want your offering to be aecurities offering, as tha ‘oS yWore_
comes with a huge regulatory burden and expen@eeg@sentially

like taking your company public). On the other hand, unregist re(d(m«{—@g,b/

public securities offerings are not legal in the. US @ —W@

In the case oﬁmmmere is a good basis to argu
that this is not a securify. Ydbe just selling units of property that\ Sz e —l——] \/V\Q/
you created that are used for a particular purpose in your app.
Ultimately, this is the central question for decentralized Y)O’t {/Cﬁf %
crowdfunding, and the SEC hasot given guidance or made any

enforcement actions so far against these sales.
ToomeT aelons o ar speme e ot = e

18# Under the federal securities laws, Kik offered and sold securities from the initial

May 2017 announcement of Kin through September 2@Lit, Kik has never filed with the SEC
a registration statement for its offer and sale of securiti®g.failing to prepare and file a
registration statement, Kik did not provide important information to investors regarding the
investment opportunity promoted by Kik, such as information ab@ki@ current financial
condition (including that the compaByexpenses far exceeded its revenue), future plans of
operation and budget, the proposed use of investor proceeds, and detailed disclosure of material
trends and the most significant factorg timade the offering speculative and riskiik thus failed
to disclose information relevant for investors to evaluate@Kjiromises about the investment
potential of Kin and the Kin project.

ANSWER: Kik deniesthe allegations in this paragraphin the pre-sale, Kik sold
conditionalcontractual rights to accredited investors pursuant to SAF&ssate that was exempt
from registration requirements und8EC Regulation D. (SeeKik@ Answer to} 1.) For the

reasons stated herein, iksale of Kin intie TDE was not aénvestment contraCor otherwise
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a securities transaction. Because®&ikales did not fall under the purview of the federal securities
laws, Kik was under no obligation to file a registration statement. Nor was Kik, as a private
company, required to disclose information regarding its financial condition, budget, or use of
proceeds.

19# Kinis currently trading on unregulated trading platforms at about half of the value
that public buyers paid in the offering, and, during the intengeperiod, it has often traded much
lower.

ANSWER: Kik admits thatat the time othe Complaint was filedin@ price, according
to CoirMarketCap wasabout half of what it was at the time of the TDE. Kik denieseh®ining
allegations of this paragraph. KnpriceQluring the intervening peri@has at times exceeded
its TDE price. Regardless, this allegation has no relevance to whether Kik sofvestment
contractObut is instead designed to prejudice the Company.

20# By engaging in the conduct set forth in this Complaint without a registration
statement being in effect or filed, Kik has engaged in the unlawful offer and sale of securities in
violation of Sections 5(a) and 5(c) of the Securities Act [15 U.S.C. aa 77é¢4g)].

ANSWER: Kik denies the allegations in this paragraph for the reasons stated herein.

21# Unless Kik is permanently restrained and enjoined, it will continue to engage in the
acts, practices, and courses of business set forth in this Complaint aaot$,ipractices, and
courses of business of similar type abgect.

ANSWER: Kik denies the allegations in this paragraph. Notabfier investigating
ongoing and future Kin transactiossice September 201lthe Commission did not bring any
claimsregading such transactions.

22# The SEC brings this action pursuant to the authority conferred upon it by Section
20 of the Securities Act [15 U.S.C7#%t(b)].

ANSWER: This allegation is algal conclusiothatdoesnot require a response from Kik.

23# The SEC seeka final judgment: (a) permanently enjoining Kik from engaging in

acts, practices, and courses of business alleged herein; (b) ordering Kik to disgorgetiisnill
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gains and to pay prejudgment interest thereon; and (c) imposing civil money penakigs on
pursuant to Section 20(d) of the Securities Act [15 U.SI@x(l)].

ANSWER: Kik admits that the SEC seeks the relief listethia paragraph However, for
the reasons stated herein, @@mmission isotentitled to any of the rf listed in thigparagraph

JURISDICTION AND VENUE

24# This Courthasjurisdictionoverthis actionpursuanto Section20(b)and22(a)of
the Securities Act [15 U.S.C. aa 77t(b) & (a)].

ANSWER: This paragraph relies on legal conclusions and does not require a response
However, Kik notes that it is a Catian company, antess than a third of the TDE purchasers
were United States residents.

25# Venuein thisdistrictis properpursuanto Section22(a)of the SecuritiesAct [15
U.S.C. & 77v(a)] Certain of théransactions, acts, practices, and courses of business constituting
the violations alleged herein occurred within the Southern District of New York and elsewhere,
and were effected, directly or indirectly, by use of the means or instruments or instritiegntal
of transportation or communication in interstate commerce, or of the mails, or the facilities of a

national securities exchange.

ANSWER: This paragraph relies on legal conclusions and does not require a response.

However, Kik notes that it is a Catian company and less than a third of the TDE purchasers

were United States residents.

26# Those transactions, acts, practices and courses of business include, but are not
limited to: (a) Kik3 office in this district from which Kik employees marketed the d¢ffiering
and worked to create demand for Kin tokens: (b)&i&nnouncement of the Kin offering at a
blockchain conference held in this district; (c) &ilemployee&travel to and work in the United
States to promote the Kin offering, including meetingth vwpotential purchasers, including
potential purchasers located within this district; (d) &iketention of consultants located in this
district to work on and promote the Kin offering; and (e)&ikffers and sales of Kin tokens to

purchasers locatedithin in the United States, including in thlistrict.
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ANSWER: Kik admits that it had an office located in New York City in 2017. Kik further
admits that Mr. Livingston announced the sale of Kin at Token Summit in New York City on May
25, 2017. Kik futher admits that its employees traveled to the United StatearketKin as a
medium of exchange for digital services tagpective TDE purchasers, atitht it retained
consultants located in New York in connection with the TDE. Kik further admitsdhae of the
TDE purchasers agurportedly New York residents. Kik further admhsait persons buying Kin
were Kik purchasers, not Oinvestorskik denies the remaining allegations of this paragraph
which are misleading by omissioffirst, although sme activity connected with Kin occurred in
the United States, Kik is a Canadian compahgcordingly, most Kik employees, including much
of the senior management team, Wwased in Canada during the relevant time per&etond, the
majority of TDE purclsers were located outside of the United States.

_/_27.# Kik hasagreedo jurisdictionin the United Statesconcerningdisputesrelatingto

Kin. When selling Kin to the general public, Kik required investors to agree that all disputes about
the purchase andse of Kin would be heard by an arbitrator or court in the United States,
specifically in the State of Delaware.

ANSWER: Kik admits that its Terms of Use contain a provision stating that Delaware
law would apply to use@purchase and use of the Kin Tok®and that any dispute between
Kik and TDE purchaser@hat is not subject to arbitration or cannot be heard in small claims
court[] shall be resolved in the state or federal courts of the state of Delaw@kedenies the
remainingallegations in tts paragraph.This provision has no bearing on whether the United

States has jurisdiction over this lawsuit given that the SEC was not a party to the Terms of Use.
DEFENDANT
28# Kik Interactive Inc. ((Kik O or (Defendant) is a privatelyheld Canadian

corpordion with headquarters Waterloo,Ontario,andofficesin New York City andTel Aviv.
ANSWER: Kik admits that it is a privateipeld Canadian corporation. Kik further admits
that it has an office in Tel Aviv. Kik denies the remaining allegations.@Kilkeadquarters are

located in Kitchener, Ontarj@andKik currently does not have an office located in New York City.
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BACKGROUND ON DIGITAL ASSETS
29# An Qnitial Coin Offeringdor QCOGis a fundraising event in which an entity offers

participants a uniqueigital assetP often described as @oinOor QokerOP in exchange for
consideration (most commonly Bitcoin, Ether, U.S. dollars, or other fiat curreflog)tokens are
issued and distributed orCalockchairOor cryptographically secured ledgetik @ offer and sale
of Kin from May to September 2017, including the sales through SAFTs and to the general public,
constituted ahCO.
ANSWER: Kik admits that in 2017 it offered and sold digital tokens called Kk
denies the remaining allegations instpiaragraph, and expresses no opinion on the nature of so
calledQCOOor other token sales. Generalizations al@@QOsOor othertoken salesiave no
bearing on Kik3 sales of Kin, and have the potential to unfairly prejudice Kik. And atian
Commission improperly conflates the fale and the TDE as ofkffer and sal®©
30# A blockchain is a type of distributed ledger or peepeer database that is spread
across a network and records all transactions in the network in theoretically gemiblen
digitally-recorded data packages call@locksO Each block contains a batch of records of
transactions, including a timestamp and a reference to the previous block, so that the blocks
together form a chain.The system relies on cryptographichaiques for securely recording
transactions.A blockchain can be shared and accessed by anyone with appropriate permissions.
Some blockchains can record what are calldart contract@which are, essentially, computer
programs designed to execute thiens of a contract when certain triggering conditionsnate
ANSWER: Kik admits that this paragraph describes one characterization of blockchain
technology.
31# ICOs are typically announced and promoted online, although other marketing may
be employed. Buers often release@hite pape©describing the project and promoting the ICO,
often in highly technical terms and jargoif.o participate, investors are generally required to

transfer consideration to the iss@®address, bank account, digi@talletOor other account.
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After the completion of the 1CO, the issuer will distribute its tokens to the particparitgie
address on the blockchain marketing the Kin ICO, Kik often referred to the public sale and
distribution of Kin as th€oken distibution even®or theetworkaunchO
ANSWER: Kik admits that it has referred to the public sale of Kin as Qo&en
distribution ever® or the network launchO Kik denies the remaining allegations in this
paragraph. Not only is it improper to imputéghe Commissio@® generalized, selective, and
unsubstantiated conclus®mmbout token sales to Ki sales of Kinbut it is also factually
misleading becaug€ik @ path toward adoption of a cryptocurrency began years before the vast
majority of secalledOCOsOhad taken place.
32# Issuers and individuals increasingly have been using blockchain technology in
connection with raising capital for businesses and projdatd.blockchairenabled offeringare
often targeted at retail investors in the Unitede&dtand globally.The overall size of the ICO
market has grown exponentiallit.is reported that more than $20 billion was raised between June
2017 and November 2018.
ANSWER: Kik has no basis to admit or deny the allegationthis paragraph, as they
are, againunrelded to the facts alleged in t@mplaint.
33# After theinitial saleby anissuertokensaresometimedransferredbetweerusers
or listed on online trading platforms, which are sometimes colloquially referred@acsange$)
whereon the tokens trade for other digital assets aruiegncies.
ANSWER: Kik admits that digital tokens such as Kin are often transferred betrsees
or listed on exchanges.
OTHER ENTITY DISCUSSED IN THIS COMPLAINT
34# Kin Ecosystem Foundation (FoundationQ is a nonprofit foundation that Kik
announced to the public in May 2017 and created under Canadian law on September 12, 2017.
The Foundation has had a tneember board of directors since its foundihgtially, the directors
were Kik@ CEO and Clef Financial Officer GCFOQ. Since May 2018, the directors have been

Kik@ CEO and a lontime Kik consultant. Because K&CEO has always been one of two board
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members, the Foundation has always needed the@C&gproval to conduct any businesss
discussed further below, the Foundation was created so that it could receive six trillion Kin to
distribute in such a way as to compeng2tierough the saalledQewards engirn@®companies
that promote Kin transactions and, therefore, boost participatihe Kin Ecosystem and demand
for Kin.

ANSWER: Kik admits that the Kin Foundation was announced to the public in May 2017.
Kik further admits that the Kin Foundation is a faofit organization formed under Canadian
law on September 12, 2017, thatateived six trillion Kin and that it$ responsible for creating
andadministeringhe rewards engineKik alsoadmits that initially, the Kin Foundati@board
of directorsconsisted ofMr. Livingston andKik@ then CFQin their individual capacities.
Today, the Kin Foundatigd toard consists of Mr. Livingston in his individual capacity and
William Mougayar who is independent from Kik aredwellrespected advisor in the blockchain
ard cryptocurrency space with years of experience advising starugaswhile Mr. Livingston
votes on Kin Foundation matters, Mr. Livingstmannot unilaterally approve any Kin Foundation
action unless Mr. Mougayar has a conflict of interest in the mbh#grg voted on

Kik denies the remaining allegations in this paragraghs paragraph is misleading and,
among other things, conflaté&k and the Kin FoundationThe Kin Foundatio@® sole purpose
is to beGan independent, nonprofit, and democrativegnance body fothe members of this
ecosystenhto encourage and foster growth outside of Kik Messengecordingly,as stated in
Kik@ whitepaperthe Qprincipal functions of the Kin Foundation [would] include the open
governance of its resources ébiger with other ecosystem partners, the support and advancement
of the technology related to K& implementation, and all matters related to ecosystem
membershipincluding the Kin Rewards Engin®. Further, the Kin Foundation is a npnofit
entity withits own outside counsel, its ovwvallet, its own bank accoyrdnd its own assets

This paragraph is notable because the Commission investigated the Kin Foumdation

connection with ongoing distributions of Kiand ultimately decided not to bring claimgainst

it.
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FACTS

|.# INEARLY 2017 KIK FACED FINANCIAL CRISIS

35# Since its founding in 2009 until its 2017 ICO, Kik raised at least $120 million from
venturecapitalinvestorsanda Chinesdechnologyandentertainmentonglomerate.

ANSWER: Kik admits thait has received at least $120 million in ficémg from venture
capital firms, including an investment in 2015 from technology conglomerate Tencent in which
Kik was valued at $1 billion. Kik denies the remainaiiggations in this paragraph.

36# Prior to theKin project in 2017, Kik3 only business line was Kik Messenger, a
mobile softwarepplicationor GappOwhich letsuserscommunicatavith eachotherusingmobile
devices. The app had initial success, attracting millions of users around the world, with a
significant concentration among teenagers and young adults in the United States.

ANSWER: Kik admits that it operates a chat application called Kik Messengehwizs
launched in 2010, and that it allows users to communicate with each other using mobile devices.
As the Commission indicates, Kik Messenger was a viral success among8seisk @ Answer
to | 5.) Kik denies the remaining allegations in thisgggaph. Within Kik Messenger, Kik
operated numerous different business lines, including chat bots, advertising surveys and polls,
digital stickers, premium emoijis, Kik Points, and other digital content. Furthe® lilge user
base is diverse and cong®d of individuals from a wide age range, both within and outside the
United States.

37# After several years, however, Kkbusiness falteredin 2016, Kik Messenger
became less and less populBaily average users dropped from more than 10 milliomunmudry
2016 to about 6 million in January 201Ronthly average users dropped from more than 28
million in January 2016 to about 20 million in Janu2@y 7.

ANSWER: Kik admits thatkik monthly average user and daily active users decreased
from January 2016 to January 201Kik admits that, despite hundreds of millions of users, and

despite the fact that at this same time in 2017, Kik Messenger was ranked as one of the Top 15

social media applications in the world, it was struggling to monetize i ress without
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ecompromising its core philosophiesSeeKik@ Answer to ! 5.) Kin was created solvethese
problems for Kik and the many other developers who faced the same challeBgeKik 3
Answer to | 8.) Specifically, the Kin economy would allow innovative developers to compete on
an even playing field with an alternative monetization strategy that did not rely on advertising
revenue.Kik denies the remaining allegationstins paragraph.

38# Kik Messenger had always been difficult for Kik to monetize, and Kik has never
generated appreciable revenue and has never been profifabla. mid2015 to mid2016, the
company recorded $2.2 million in revenue but had total exsen$ $29.2 million, and the
company experienced a comprehensive loss, before adjustments for ingesyef $29 million.

From mid2016 to mid2017, the company recorded $1.5 million in revenue but had $32.3 million /7
in expenses, and the company expegeha comprehenswe loss, before adjustments for |5on?e

taxes, of $32.9 million. \{\OV\\L% 0 lef ég 100 ™ Tt 777

ANSWER: Kik admits thait recorded the revenue and expenses stated in this paragraph *

rofitable, and that its effon®hetize its 47 7
/ -~

/

Kik further admits that it has historically not been
platform through other business lines have been largely insufficient to sustain its bukikess. 7
denies the remaining allegations in this paragraph.\ Kik was profitabseahyear2018. And O/ .
while Kik hasattempted to monetiz€ik Messeng(Wmfli:es, including

Kik Points, paid chats, and other premium contghich saw mixed results, K& continued
challenge to monetizevhile protecting user datarompted Kik to pursue a new sustainable
business model censat on aligital currency to be used withdigital applications.

39# During its early years, Kik Messenger was a competitor of other messaging
applications, such as Snapchat and WhatsApp, but the fates of these companies divétjey.
Facebook purchadeWhatsApp for approximately $19.3 billion, and, in March 2017, Snap
conducted an IPO.Kik, however, failed to develop ways to generate revenue through Kik
Messenger and failed to findbayer.

ANSWER: Kik has no basis to admit or deny facts outsidésopersonal knowledge.

Kik admits that its competitors included Snapchat and WhatsAgpvever, upon information
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and belief, s have historically operated at a Kiksdenies the remaining
allegations in this paragraptvhich are both uounded and irrelevant to the key issues in this
case (SeeKik@ Answer to | 6) Kik notes however, that most of Kkcompetitors, including
@are now pursuing cryptocurrencies, well afteBWKilsion has come to fruition.
40# In or about Octobe2016, Kik hired an investment bank to identify companies that
might buy Kik. The investment bank contacted 35 parties and signed confidentiality agreements

with seven companies that wanted additional information about K&k. February 1, 2017,

however, ﬂsevenﬂ)tentlal suitors had declined to buy or mergekikth Wﬂ[ \ Wf(kj q ( B
ANSWER: Kik admits that in late 2016, it hired an investment bank to evaluate a potenti
sale of the Company. Kik denies the remaining allegations in this parag&as#ik @ Answer

to | 6.) Notably, Kik began pursuing a cryptocurrency prﬁeforﬁheen suitors had
declined to buy or merge Wlﬂ’-];RM.

41# By early 2017, Kik had spent most of its venture capital money and had remaining

cash of about $26 million, expending about $3Jiarila month to support its operatiors. early
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2017, Kik3 executives repeatedly warned the comf@adiyectors about Ki® financialdunwayd
bthe time by which Kik would run out of money to fund operations underc¢bment spending
levelsband Kikpredicted it would run out of cash sometime during the late fall of that year.
ANSWER: Kik admits that by early 2011, had roughly $26 million in cash remaining

and at times has spent around $3 million peronth. Kik denies the remaining allegations in this
paragraphwhich again distract from the key issues in this case. As explained previously, Kik
was not facing an imminent financi@risis (SeeKik @ Answer to !7.) And, rather than seeking
yet arother round of venture capital funding (which would temporarily extend its run¥y),
chose to address its monetization challenges-beadccordingly, Kik decidedo go all in ora
business model centered arounztyptocurrency.
Il.# HAVING No OTHER OPTIONS, KIK (PIVOTED OTO DIGITAL TOKENS

42# Facing steadihdeclining cash reserves and no reasonable prospect of generating

meaningful revenues from its current business&ékecutives discussed the idegmvot[ing]O



| R

to digital tokens asa way to raise apitalO By early 2017, Kik8 senior management had

concluded that an ICO was Kikonly option.One member of Ki@ board of directors, soon after

1 ce® discussions began, described the plan @i MarypassO
N

o,
\06\{ QV@N\QVS\'M ANSWER: This paragraph is misleading andnuet, and Kik denies it on that basks
o \/\Q' stated previously, Kin was not Kik only option, and no Kik director described Kin a@hail
)

%\ﬁ NG \J< Mary pasO (SeeKik@ Answer to !! 67.) FurtherKik®@ decision to launch Kin and adopt a
= 0 cryptocurrencybased modevas nomecessarilya (pivot.O (See id). Kik had been methodic

D}\ researching and vetting the idea of a digital currency since 2012, and had already su@cessfully
\ tested a digital currency with Kik Points. And still, the Commission persists in this false and
4(\2@\& ..+ unsupported narrative, even after havemked Mr. Livingstondirectly whether it sounded

Centirely crazy to pivot to a crypto proj&ih 2012,in which Mr. Livingston replied

[Kik] didn @ pivot to a crypto project. It didsound entirely crazy
that crypto could be our business model. . . . This was increasingly
geingall in o a fundamentally new busmess model that was [ﬂ In Py 77/

powered by crypto. e Mot wepe crpzier gL IS

When asked again whether the Kin project wouldeting the company into this new
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business modé)Mr. Livingston explained:

| think it started as a side business, rightiRe] with Kik Points, it
was a side business. But as we got increasing conviction on the
power of this option and increasing conviction on the futility of the
other optionsit became increasingly clear to me that this was the
best option. — | To~——w = _————

p 1 dw,kl f‘Pm“\/\ e \\OVV his W‘l/(d h@(P bt ol

The Commissionow ignores these sworn statements because they do not comport with
its preferred story.

43# From the outset, Kik saw investors and speculators as a crucial target audience for
an ICO. For example, in a meeting on February 16, 2017(Kekecutives and dirtars discussed
the need to craft an offering that would appeaiyptoinvestor®and the growing market for

Qryptoasset§highlighting at0% threeyear CAGR [compound annual growth r&é&jr such
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investments. At this meeting, Kik executives and eators anticipated thaCrowdfunder®

—

Qvould investin tradabledigital tokensof anonblockchaint%)mpanyif offeredgoodrisk-return

potentialO

ANSWER: Kik admits that the quoted language is from&ikebruary 16, 2017 Board
presentation. Howevethese phrases are takeumt of contexiand twisted to take on an entirely
different meaning Kik denies the remaining allegatioRsespecially the claim that Kik targeted
Onvestors and speculataBsyhich is demonstrably false. The Commis&oocharactézation of
Kik@ February Board presentation is deceptive/ for two reasons. First, the Com@ission

characterization of the presentation is misleading and pulls these quotes from context. For

example, whilghe presentation does makeerenceso GryptoinvestorsDthe $19 billionQotal
market capitalization of cryptoass@and a(b0% [threeyear CAGROQIt is abundantly clear that
these were presented as preliminary, geperic statistics aboutOrheket contexd of
cryptocurrency  Additionally, the Commissjon overlooks the fact that this data about
CCrowdfunder®was froma generi€nvestor surve@conductedy Kik @ consultant, and was not

— —

a sampling of actual or prospective Kin purchageos even the public at larde As such,the

consultanivas careful to caveat its results by stating thaGhugvey maintained the anonymity of
Kik Interactive . . . .Had respondents known more about the brand wedplresults may have
variedO

What the Commission omits is even more telling. Consistetht tve vision of Kin
ultimately offered to the public, the presentation actually observes that, in that market context,

Onainstream user adoption [of cryptocurrenfwyés] still missingOandthat Kik could beQhe

% This survey was directed atGset of people who [were] knowledgeable and experienced in the
issues surroundingblockchainbased decentralized crowdfundi@gand the consultant
acknowledged thai)s]ophistication bia®may have affected the resultShe survey was posted

to various slack channels (includitige consultantPeelating to large blockchain projectens to

the consultantOmailing list, posted tahe consultant@®cid media, and included in weekly
newsletter about Ethereum. The survey received 223 responses fra@leditd individuals; a
statistically small sample size which would represenmnere 0.7 percentof the Ethereum
Subreddi® registered users.



first major consumer network to appbal use cases built off the blockchaid To make the pitch
for Kin, thispresentation includgsages of research and data explaining why a token designed for
consumptive use could benefit Kik and other applicatidrigs included:
¥ A graph showing the traaction volume of Kik Point®which thad multiple days
where the transaction volume was 4x Bit€inighest historical trading day;
¥ Explanations of howjc]ryptocurrency use cases perfected inside of Kik can also be
utilized by many outside of KjKincluding Gexpressive conte@tand Qunique
interactive eperience)
¥ Plans for Kik to onduct its ownQu]ser researddto Qu]nderstand fitwith users
(i.e., earn/redeen®,
And proving that Kik rLertargetdﬁpeculator@the presentation notes thaGeealthy
and engMdience base and ecosgxierlisers[,] content creators[,] advertisers/agencies|,
and] developewas a(k]ey dependenc[ydthat wouldneed to be considered as [Kik thought]

about executiodof a ayptocurrency projed) From the beginning, Kik realized that, if large

numbers of passive speculators purchased Kin, the project would fail. But in any event, the data
W
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showed that Ki@ audience would not likely be interested in speculative investnoemys15%

of survey respondentisted the(QJe]xpectation of speculative outsized retuidas a(t]op reason

for investing in a decentralized crowdfunding, amdy 10%listed Qarge revenue potential of the
businesL In contrast, the same report fouihet a much higher percentage of respondents would
Qean toward being users of the platfo@n.In short, the Commission has completely
misrepresented the content of this presentation.

44# The timing of Kik3 pivot coincided with a dramatic uptick in the numbelCOs
generally. CoinDesk (an online information service focusing on the blockchain industry) reports
that in 2017 at least 343 ICOs occurred, up from only 43 thepyiear

ANSWER: Kik admits that an article by CoinDesk reported & ICOs in2016 raising
an aggregate $256 million; that number jumped to 343 ICOs in QWKiK .denies the remaining

allegations in this paragraph, including the allegation tha®koption o& cryptocurrency was
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a(ivot.O (Seekik @ Answer td 42.) More furdamentally, this paragraph mlsstates the timj _]L
of Kik@ move toward cryptocurrency. While Mr. Livingston had personally been mvestlgatl%
rd

the potentlazfor a cryptocurrendased business model since 2?11 Kik had been working (9)w
an inapp currencysince it launched Kik Points in 2014. K3k executives and adwso[g)&L

specifically began to discuss a cryptocurrency as early as 2016, and formally presented\ Ih&(lg
to the Board in February 2017. At this time, the largest token offering to date hambeW )
Ethereum crowdsale, which amounted to $18 million. Since then, many companies, within the
digital services industry or otherwise, have adopted various cryptocurrency models.
45# At the February 16, 2017 board meeting, facing a dearth of other optids, K
board ofdirectorsinstructedthe executivego assumehatKik would conductanICO.
ANSWER: This paragraph is inaccurate and prejudicial, as the allegaithbility of
(other option®at the time of the TDE has no bearing on whether the TDE constituted an
Onvestment contradd In any eventKik had other options, but optéalconduct a TDE to create
new economy of users and developérat could sustain its business long teriSeeKik @
Answer to ; 42.) As sucion February 16, 2017 the boandtructed the executive team to assume
that Kik would conduct a token salehile the company wastill Ginishing [its] evaluation of the
viabilityOof a cryptocurrency proje€.Kik deniesthe remaining allegations in this paragraph.
46# Following the meeting, in an email to several employees dated February 28, 2017,
Kik@ CEO described Ki® newCrypto storyOQwhich would beCa new wapto raise capital He
wrote thatthe companywould Gdl some[tokens]to crypto investorsto raisemoneyQandthat

Qm]ore deman®for the token would mea@v]alue goes uP@and, thereforeBuy today, sell

tomorrow, profitQ

ANSWER: Kik admits that Mr. Livingston sent an email with the subject GBeypto
—

storyOot severabKik employees on February 28, 2017, and that this email included
\_/

the phraséhew way to raise mone9ell some to crypto investors to raise mo@&ym]ore

andDQvalue goes u@and(b]uy today, sell tomorrow, profifp Kik denies the remaining

allegations of this paragraplwhich distort the nature of these statememtd ignorethe six
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additionalsubjects Mr. Livingston coveis this same3tory.O Mr. Livingston@ dc]rypto storyO
addressedhe cryptocurrency indtry as a whole, and how it could be integrated into®&ik
existing platform. Mr. Livingston also discussed the fact that cryptocurrency couldsgve

Gpending powefwhich would let thent®arn or buydandcould giveQlevelopers a simple yet

powerful monetization tool for their botS. Only then does Mr. Livingston say that a

cryptocurrency wouldalso . . . be a new way to raise modby Galso sell[ing] some to crypto

investors to raise mon&y This is consistent with Ki8 eventual decision to conduct an exempt
SEC Regulation D sale to accredited investors, who received a future right to receive Kin
contingent on théNetwork LaunchQas defined in the SAFT. Further, the mere reference to a
potential increase in value iissufficient to establish an investment contract, particularly where
such statements were incidental to &ilromotion of Kin as a medium of exchange for digital
services.(SeeKik@ Answer td 9.)

4A7# Similarly, in a March 24, 2017 email to employees, &ICEO described his

#

Qv]isionOfor an offering of tokens (then calléXik Pointx). He explained that Ki creation
of demand for the tokens in the future would mean that people could buy now at a low price and

sell later at a higher price @reat[e]areturrQ

[1]f you buy some Kik Points today when the demand is low, then
you will be able to sell them at a higher price tomorrow when the
demand is higher, creating a return. This potential return encourages
investors taduy inGat an ICO. An ICO is Were Kik takes a portion

of its reserves from its Fort Knox (say 100 million of the 1 billion
Kik Points that we initially created and put in our Fort Knox) and
sells them in an auction. The value proposition to investors is that if
they buy in today at h1CO, and then the demand for the currency
goes up because of all the things we do to create demand for them,
then they will be able to sell their points at a higher price in the
future, and makareturn. Themoneytakenin frominvestordor the

ICO is usedby Kik to fund development to create more and more
demand by both growing the community, and by growing the
demand for the currency within the community.
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ANSWER: Kik admits that the quote cited in this paragraph was part of an email from Mr.
Livingston to his executive leadership team on MaréhZD17Dmonths before the Kin economy
was ever announced to the public (and months befor€ahemissionssued the DAO Report).

Kik denies the remainingllegations in this paragraph, none of which are egleto whether the

TDE was an investment contraéts an initial matter, Mr. Livingston referred to the tokeéik

Points 2.@as a placeholder, and acknowledged that Kik wéhkeed to come up with a new
nameO Further, this paragraph quotes an ingremail from Mr. Livingston six months before

the TDE, largely based on hisnpressionsof other cryptocurrency projects. However, as Kik
continued to develop its vision, it narrowed its focus, and most importantly, its public messaging
on Kin as a medim of exchange in a digital economy, that would serve as a new business model
for developers.

But even thenthe remaining three pages of Mr. Ligstor8 QvisionO (which the
Commission completely ignores) focas the fact that Kin would be @ew way to monetize a
communityO He wrotethat it would be &@wvay to unite the community to work together to build
the best community possibf®and that thedyoal isr® revenue, but to increase the number of
transaction€for example by rewarding those whip]rovide great moderation, or design a great
stickerQ These ideas came to form the basis of the new Kin economy.

48# During this same time period, Kik began to waith a consulting firm located in
New York City to researclthe marketfor tokensandothe digital asset@andto designanICO.

ANSWER: Kik admits that i engaged an advisory firm based in New York, which
specializdin cryptocurency and blockchain technolodgg,research the cryptocurrency market.
Kik denies the remainingllegations in trs paragraph.

49# The consultar@ research confirmed for Kik th@&erious cryptoinvestors globally
as well as small VC funds and family offices that are pushing into theGpadd, in fact, become
interested in adding K{® tokens to their existing portios of digital assets.The consultari
research also indicated to Kik that the majority of people who would buy a potential token would

do sofor investmenpurposestatherthanto usethetokento obtaingoodsor services.
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ANSWER: Kik admits that theconsultan report contains the language quoted in this
paragraphbut the @mmissio$ characterization of the consuli@findings are otherwise false
and misrepreserthe nature ofthe consultaf® report. In February 2017, well before Kik
announcedin (and months before thEommissionissued the DAO Reportjhe consultant
conducted a generic survey to gauge interest in a new cryptocurrency. However, the
approximately 200 pers@urvey population was not representativpraispective or actual Kin
purchasers, nor did it account for the substantial measures Kik undertook to discourage
speculation. $eeKik @ Answer to ! 43.)

The consultar@ report did not showQhat the majority of people who would buy a
potential token would do so for investmgnirpose€) The report describes various demand
drivers at lengt®noneof which includeGnvestment purposés.Instead, it notes precisely the
opposite: thaBloken deman@would be driven by the fact th@user[s] caruse [the token] to
purchaseexclusive digital contenfexclusive smileys, stickers, memé&Jaccess to a premium
botOQpremium bot feature®pr evenOn-game currency within a bot applicatiGnThe report
also explains that demand will be drivendjgjontent creatolSwho wouldwant toGpend coins
to buy promotion of content that is used in messa@ihgshort,the survey does not support the
Commissio® conclusions in this paragraph.

50# Onor about April 10, 2017, in advance of a meeting of Kik directors later that same
week,Kik @ CEO sent to the directors his PowerPoint presentation for the meeting, €Xiitled
& CryptocurrencyQtogether with a report prepared by RlconsultantThe materials highlighted
resultsfrom the consultan® CCryptoinvestorSurveyd and CCryptdnvestor Expert PaneDand
included aFunding perspectiv€slide showing revenues from average historical token sales and
predicted a capital raise 66100 million easil{pfrom the offering. The materials set forth a
Qoadmafor a token sale later that year and included steps f@naastor marketing pladand
an@xchange outreadd.

ANSWER: Kik admits that Mr. Livingston emailed a board presentation caMeékl &

Cryptocurrencalong with a report prepared liye consukintto the Kik board on April 10,
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2017. Kik also admits that the quoted language appears in the presentation. Kik denies the

remaining allegations in this paragraphlthough the board presentation references the results

of the CCryptoinvestor Surveand CCryptoinvestor Expert Pan€lthese are both referenced on

justoneslide of a fourteeslide PowerPoint presentati@nhey were nothighlighted3 Rather,

R
the presentatiomverwhelminglyfocuses on the ways that cryptocurrency wolltbtivate[]

behaviors that are beneficial for buildjra vibrant community ch@and focuses on the faittat

Qhere is an appetite toansact in the Kik communityDciting the success of Kik Points as a

medium of exchange wanMgﬂ/al/agglmaﬂon L7 Wf/ é ne /3 ,/—ff 22 /éq

The Complaint mits that the survey showed that respondents believed that econﬁW

participants would use the currency as a medium of exchange within digital applicgigﬁg
Respondents believed that mobile gaming, social media, and messaging were the most promfs%g
Qrertical9related to a cryptocurrency for digital application. And@epert panéopined that I/'/W{
Qhe potential for mass adoption is great for all in blockchain and c@gid,that they wer@nost M /C
interested in learning if the@ a real need for a tokemd how it is connected to the prodBct
underlying mechanic®.

Further, while this presentation contains a slide discusSingdraising perspectives
showing generic statistics on other token sales, Kik denies @pa¢iticted a capital raise @100
million easilyOOThis is quoted from a survey respondent who had opined thgpathetical
Qvell-knownOcompanyb not Kik Dwho conducted an offerin@penly, smartly, and [with] a
clearcut use cag@could raise $100 million. This individual was speaking about Kii$ sale of
Kin. In reality, this presentation suggests that Kik expected far less than $100 Bdigothe

highest potentialiotalOfrom the other token sales was around $30 million. / \?pg

S epfn i el sk (7K gt fap

ot Wh

% Contrary to the Commissi@ suggestionthe term €ryptoinvestod simply referred to
individuals in the cryptocurrency community, it conveys nothing about motivations to purchase
tokens. As Kik further developed its vision for the Kin economy, it|stopped using the term
Qryptoinvestor€)as it gained a further understanding of economy participants. Regardless, as
the Commission knows, terminology is not outcome determinative.
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51# During this time, Kik decided to name the new tukéXinOand worked with its
consultants to design plans for what would eventually be calle@ineEcosystenOKik also
hiredothercompaniesn the United Statesandabroado helpit designandpublicizethe offering.

ANSWER: Kik admits that in 2017 it offered and sold digital tokens called Kin. Kik
further admits that ienvisioneda decentralized econonof digital servicexentered around a
digital currency, and that it discussed this visigth its consultants. Kik dees the remaining
allegations in this paragrapis stated herein, K& sale and distribution of Kin did not involve
oneffering O (SeeKik @ Answer td 1.)

52# In approximately April 2017, Kik and its New Yctdased consultargsarted to
draft aQvhite pape®through which the company would announce the offering of Kin to the public
and spuinvestment.

ANSWER: Kik admits that it began drafting a white paper, with support fleom
consultantin approximately April 2017. Kik denies the remaining alteges in this paragraph

including the baseless claim that &kvhite paper was intended@pur investmen® The white
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paper was decidedly ndlesigned to spur investménd nor did it acice use the term
Onvestment® The Commission disregards the white p&p@tainly stated purposto utline
Kik @ plan for launching an entirely new platform: the Kin Ecosysdemn.fact, the white paper
devotes over twenty pages to explaining the Kin economy, the Kin Four@atime, and
technical considerations relating to KiAnd the whitepaper noted that the TDE would only take
place dnce Kik has completed the technology upgradeiritegrate within Kin, and the
cryptocurrency can be used functionally within KiR Accordingly, Kik did not market Kin as
anOnvestmenObut rather a token designed for consumptive use.
53# In early May 2017, Ki@ CEO told the compaf board that he expected to
announce the token offering later that morfthom at least this time period tugh the September
2017 publicsale,Kik planneda singleoffering of onetrillion tokens,which would raisefor Kik

about $100 million.

ANSWER: Kik denies the allegations of this paragrageeKik @ Answer td 1.)



54# On May 22, 2017, in advance otelephonic board of directors meeting the next
day, Kik@ CEO sent the directors a PowerPoint presentation with details about the c@mpany
planned offering, which had been fleshed out during the drafting of thepabie.

ANSWER: Kik admits that Mr. Livngston sent the Kik board of directors a presentation
on May 22, 2017 in advance of its May 23, 2017 telephonic board meeting. Kik further admits
that this presentation contained details about the announcement of Kin, and that many of these
details had eenworked out in parallel with the Kin white paper. Kik denies the remaining
allegations in this paragraph.

55# The presentation explained that Kik would create a total supply of 10 trillion Kin
tokens and offer &)fJloatOof 10 percent of that supply.€., one trillion tokens), with &¥otal
Raise Targeédof $100 million. Kik would then use proceeds from the offering to build @i
Ecosyster@and fund company operationkik planned to offer the one trillion tokens in multiple
Qranche)with buyersin the earlier tranches committing funds well in advance of a sale of Kin

to the general public in exchange for discounts from the final offpricg.

DRAFT
"5 01 8'Y6(&)*Yo#
#

ANSWER: Kik admits that the May 23, 201gresentation references 10 trillion Kin
tokens, offering &)f]loatOof ten percent of the total supply, witlDBotal Raise Targé&of $100
million. Kik further admits that it planned to offer Kin@ranche[s]O Kik denies the remaining
allegations in this paragrh. Athough Kik intended to participate inglKin economy, itwas
not responsible fotbuild[ing] the &in EcosystenOAt all relevant times, Kik made clear that
the<econom@ success depended on consumers and developers, aside from Kik, adopting Kin as
a medium of exchange in this new digital eomy. (SeeKik@ Answer td! 8, 9.) Indeed, as
articulated in its whitepapeKik envisioned itself as @articipant, not a landlor®

56# Kik had also decided to sell Kin in one or more of the early tranches by entering
into SAFTs with investment funds duother wealthy investoraAs of May 22, 2017, Kik planned
to raiseupto $50million throughSAFTs,in whatKik calleda(Pre SaleQandbetweers50million

to $75 million more in what Kik called ti@ublic tranche[sD
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ANSWER: Kik admits that the quoted language in this paragraph appears in a May 22,
2017 board presentation. Kik denies the remaining allegations in this paraghapkthe
Commission is well awareik conducted two separate and distinct sa(&$ the presale d
contractual rights to accredited investors pursuant to SAFTs, where such sale was exempt from
the registration requirements und@&tCRegulation Dand (2) a subsequent direct sale of tGn
the public through the TDE.SeeKik@ Answer td 1.) In fad, the allegations in this paragraph
and throughout the Complaint only highlight the stark differences between tkal@@nd TDE.

57# The May 22, 2017 presentationsummarizedKik @ anticipatedsale of Kin as

follows:

Token Sale Structure (Soft Cap)

Token Supply . | 107 Tokens
Float Offered - [10%
$ Tranches Based = . | 35%; S0-25M SAFT

Pricihg Discounts 25%; $25-50M SAFT 2

AR 20%; $50-75M (first public tranche)

10%; $75-100M (last chance for discounts)
0%; $100-125M (post soft cap)

-Soft Cap $100M (followed by a 24 hour countdown once reached)

Sa!aTImQ 1 30 days maximum

Minjmum. 7 [ TBD

Distribution.. : Fixed 10% sold; Token Allocation calculated at end of sale based on

proceeds raised and distributed per the example

Vesting - - ) : Time and Performance based for Founder and Foundation tokens only

ANSWER: Kik admits that this chart appears in the May 22, 2017 board presentation. Kik
denies this paragrags it incorrectly suggests thiik conducted onédalédof Kin. (SeeKik@
Answer to | 1.).

58# The presentation also explainBand Kik@ CEO reiterateduring the telephonic
call with Kik@ board the next dapthat 30 percent of the total number of tokens createq (
three trillion) would be allocated to Kik under a future vesting schedule, while 60 percent of the
total supply {e., six trillion) woud be allocated to a newKin Foundatio®that Kik would

establish. By keeping three trillion Kin, Kik planned to profit from any future appreciatigimof
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ANSWER: Kik admits that it retainethirty percent of the Kin in circulation pursuant to

a vesing schedule, and that sixty percent was allocated to the Kin Foundation. Kik denies the
remaining allegations in this paragrapWhile Kik planned to retain an allocation of Kiret

purposewas not toQprofit,Obut rather todund [Kik@] operation®as Kik employes have

previously emphasized to Commissitaff. While Kik acknowledges that the price of Kin could
increase or decreasased on principles of supply and demagi# @ use or sale of Kin at any
pricehasno bearing on whether Kik sold @mvestment contra€in the TDE Retaining tokens

is in line with the practice of many companies that retain products and cit@sithey create,

i . T sMin' b/ﬂ)ng Yl pr domg 1hrs. T mv‘m//7 ol
not selling thenall at once /) At Alfl'[( n ?Wﬂ/ﬂpﬁ//'{/) ’ﬁmj%% Lhe %/:/ Im/ﬁ/
nt,

59# Before the May 2017 public announcement, Kik drafted a sml‘gimmunicabnswh% st
strategy) that would run from the announcement until #@eken distribution evefand blesgaf )

encompass both th@Presal@and GPublic sal®phases. Kik also planned a singl@nvestor W”ﬁ rej“l””
W\M il o
W ’W&

the public announcement at which Kik woud]rive interest and awareness of Kik token ﬁl’?ﬁb"f’]w

Roadshowthat included events in New York City, San Francisco, anokab The planincluded

meetings with venture capitalists, and the token sale itself (then scheduled for July 2017), atyhich
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Kik would rive participation irsaleOby theQCrypto communityO \fﬂ”‘/ltd_g"
ANSWER: Kik admits that it draftech Gcommunications strate@yregarding the Kin g
project. Aspart of that plan, Kik planneal public announcement that wodld]rive interest and
awareness of [the Kin] token s@landcrafted acommunications strategyhich included the
phrase(d]rive participation in sal@by the CCrypto communityO Kik also planned forMr.
Livingston to meet with potential piale participantsn a variety of countries, which l&ik
employee referk to as arOnvestor roadshov@ Kik denies the remainingllegations in this
paragraph. This paragraph presents a misleading and highly selective view of the factual record.
The reference t@nvestor roadsho@referred to meetings wittpre-saleOnot TDE participants.
In these meeting&ik provided presale participants with a PPM, offeringnditionalcontractual
rights to receive Kin in the future at a discgumhere participants risked losing 30% of what they

contributed. On the other hand, K& TDE communication strategy was referred to as the
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CParticipant RoadshowOwhich included events such as the developer conference, Botness, and
a meetup at Spotiy officeDsomething the Commission omit$he fact that Kik spoke to the
public about thelDE while separatelydiscussinghe presale with accratked investors has no
bearing on whethahe presale qualified for an exemption to the registration requirements under
SECRegulation D.

60# On or about May 23, 2017, Ki&board voted to approtiee timeline, the allocation
of thetentrillion Kin, thesplit betweera (pre-saleandpublic saleQandthewhite paper.

ANSWER: Kik admits that Kik8 board voted to approve the timeline, allocation of Kin,
a separate and distinct psale and TDE, antthe whitepaper.

61# Atthistime, the Kin Ecosystem did not exist, and there were no services or products
that could be purchased with Kirthe Kin Ecosystem would only come to exist, if at all, after
investors bought in and after Kik spent proceeds of th@ i€ its efforts to build the Kin
Ecosystem. A~ ch ,b/(’n /{j’j PW(A .

ANSWER: Kik admits that in May 2017, the Kin economy di t exist, as Kin had not
yet been minted, sold, or distributed. For the same reason, there were no services or products that
could be purchased with Kat this time Kik denies the remainingllegations in this paragraph.

At the time of the TDE, the Kin economy existed. Howevke sustainability and further
development of the economy depended on consuamelslevelopers, other than Kaglopting

Kin as a medium of exchangethin this new digital economy. In other words, Kik did not
promise taduild the Kin Ecosyster@nor would that be possible, as an ecosystem requires many
diverse participants.SeeKik @ Answer to |! 8, 9, 55.)

lll. # Kik PITCHED THE KIN OFFERING BY EMPHASIZING THE OPPORTUNITY TO PROFIT

62# On May 25, 2017, Ki@ CEO spoke in New York City at the Token Summit, a
conference for people interested in digital assets, and publicly announced its offering of Kin
tokens. Kik chose the Tokem®mit because, as a Kik executive obser@ b primary audience

for the initial announcement really is an investor commuBapngd such investors were expected
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to be in attendancelhe presentation was videotaped and posted by Kik on YouTube, making it
accessible to anyone on timernet.

ANSWER: Kik admits that Mr. Livingston announced Kin on May 25, 2017 at Token
Summit in New York, and that the video was posted on YouTube. Kik further admits that a
former Kik executive sent an email on April 7, 2017 to Mr. Livingston containing the language
guoted in this paragraph. Kik denies the remaining allegations ipahagjraph, which have been
ripped from context and unfairly suggest that Kik targeted paskivestor©to participate in
the TDE. In reality, Wwen asked about thisery email the former Kik executive told the SEC
staff that by Gryptoinvestor communit@she simply mear@people who understood this base,
who could help validate the project by being excited about it, who would participate in the
ecosystem and who would help fund fhejectO The point was never to encourage passive
investors to purchase Kin, rath#ére goal of the Token Summit announcement wantourage
broad participationwhich would facilitate growth of the Kin economy

63# Also on May 25, 2017, in coordinatiavith the Token Summit presentation, ik
CEO appeared on CNBC, and Kik published on social media and other Internet sites various
statements and documents that described the Kin offering, including, but not limited to,&a) Kik

white paper;(b) a postby Kik@ CEO on Medium (an online publishingplatform); (c) a press
release entitledXik to Integrate Kin Tokens as First Mainstream Adoption of Cryptocur@ncy
(d) another press release entiti@dnouncing Kin, cryptocurrency for an open futQrand(e) a
professionally produced video that Kik postedronTube.

ANSWER: Kik admits that on May 25, 2017, Kik released its white paper, Mr. Livingston
appeared on CNBC, Kik and Mr. Livingston posted on social media and Medium, Kik released a
produced videdhat was posted to YouTube, and that Kik released a press release @kiiled
to Integrate Kin Tokens as First Mainstream Adoption of Cryptocurréné§ik denies the
remaining allegations in this paragraph. Contrary to the allegations in this paragralof
these interviews, articles, and posts, Kik and Mr. Livingston announced thezémomyb not

the Kin fferingO For example, in the video produced by Kik, Mr. Livingston be@ae®e
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fere toaayo ntroduce a newproject wébe been workingn called KinO And Kik@ press
release stated that Kik w&announc[ing] it is launching Kin a cryptocurrency that will serve
as a foundation for a decentralized ecosystem of digital se®ickh. Livingston® Medium
post was entitledOAnnouncing Kn, a Cryptocurrency for an Open Fut@end he wrote:
(tloday, we arennouncing Kin, a cryptocurrency built on top of the Ethereum blockchain
And in these public statements, both Kik and Mr. LivingddescribeKin as a digital

currency that would fuel a new digital economy, and unlock a new, rexgamaesating business
model for developers that had been struggling to monetize in an inddstrg a small number
of largecompanie®arned a dominant shareamfvatising revenue. For example, the Kin white
paper explained th&sers will be able to earn Kin by providing value to otheédfahd could
Gpend Kin on products, services, and other valuable assets offered by merchants, developers,
influencess, and otheparticipants Mr. Livingston@ May 25, 2017 Medium post added that Kin
would Gallow[] peopleto participate in an economy based on buying and selling stickers,
hosting and joining group chats, creating and using bots, and much nOr&ik& public
staements also emphasized@stimate vision is that [Kik] [would] bgust one of thousands of
services in the Kin ecosyste@and that the economy could only succeed if other consumers and
developers adopted and used the currency as well. This wasoviak® vision, as Mr.
Livingston told the public thafjtlhe success of this project really comes dowida many

other people can we get excited. to work with us and to build this togeth€ To encourage

other developers to join in this vision, Miivingston explained that Kin had the potential to form

the basis of &Jair and democrati®economy that would fairly reward developers for their
contributions, and announced that a rewards system would be built to automatically reward
developers for déring valuable services.

64# These public statements repeated and expanded upd® Kiken Summit

presentation.Kik provided information on the amount of Kin to be sold and invited interested

investors to sign up for alerts and information on®ikebsite.

-41-
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ANSWER: Kik admits that statementssied in paragraph 63 containedormation
about Kin and the Kin economy. Kik further admits that its white paper directed anyone interested
in the Kin economy to sign up for an email distribution list to receivat@sdegarding the sale.
Kik denies the remaining allegations in this paragr&yecifically, Kik did not invitednterested
investorspto sign up. The website did not contain the témrestorQand the offer and sale of

Kin was not positioned as an investment opportunity.

65# The public statemenBalong with subsequent statements throughout the offering
Phighlighted Kik3 vision that it would profit alongside other Kin investors, because the ué
Kin held by both Kik and outside investors would increase as Kik helped increase demand for Kin.

For example, during his May 25, 2017 CNBC appearanceé3 KIEOstated:

You are just bringing people together, creating a place where they
can create alue for each other transacting in a new cryptocurrency.
And that alone is enough to make a great financial return. . . . . . How
that makes money for Kik is that we create a new cryptocurrency
such that there is only going to be so much of it. We set aside

for us such that if more and more people transactthe

cryptocurrencythe value of it grows suchthat the value of our
holdings grow asvell.

ANSWER: Kik denies the allegations in this paragrapfihe Commission not only
affirmatively misquoted M Livingston, but also omits significant details and context with the
clear intention of editing Mr. Livingstd@a descriptionof his vision for the Kin economyMr.

Livingston actually told the interviewer:

| think historically youd build a communityand use it to then sell
peopldéd attention to advertisers or try to sell them stuff that they
either doi® want or dof need.So now with a cryptocurrency it
unlocks a fundamentally new way to monetize a communip
instead you argist bringing peopléogether creating a place where
they can create value for |each other transacting in a new

cryptocurrency. And that alone is enough to make a great financial
return.

-42-
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In context, It 1S clear that Mr. Livingston was speaking to the fact that developers can
generataevenueby monetizing their existing communities in a new, unprecedentecbmay
suggesting thakik or Kin purchasers could expedtnancial return®from Kin. Further, even
more glaring, the Commission omits the fact that Mr. Livingston only discuss&8l $pecific
monetization strategin response to a direct question from the interviewer about QisiK]
make[s] money by people using KihAs such, itis misleading for the Commission to use this
doctored quote to suggest, falsely, that Rikghlightedits intent to profit from an increase in
Kin® value

To this end, this paragraph omits Mr. Livings@®mctualdescriptionof Kik@ vision for
the Kin economy Contrary to the unfounded allegations in this paragraph, nowhere ilNBE C
interviewdid Mr. Livingston state tha®he value of Kin held by both Kik and outside investors
would increase as Kik helped increase demand forCKinstead, theotality of his statements
made clear that the success of this new digital economy hinged on consumers and developers other

than Kik adopting the currency as a medium of exchange within the ecoromgxampleduring

this same intervieywMr. Livingston heavily focused on how the Kin economy would serve as a

new business model for developers who struggled to compete in an adwirdisatgmodel:

| think the real challenge that ourselves as a Top 100 app and other

developers it faces is getting increagyndjfficult to compete with

these huge centralized compani¥®su know, theyde the only ones

that have the necessary scale to monetize through advertising so they

give everything else away for fre8o as a developer you ddhave

the scale to monetzthrough advertising and you also live in this

world where consumers expect everything for fi§e.this is also a

new way to build a new ecosystem where we can use this
cryptocurrency and create rewards engine to pull in other developers /{ ‘f
and build greaservices for consumers. \,{,\g O]( [ W€ oo ’H/\ A 0

wost v(’Ston
disregards K& publicly arficulated vision of Kin from the date of it
’S(ftewof

The Complai
public announcement through the TDE as the creation of this.new-gigital economy for consu[Eu-zrs
and developersKik did acknowledge that the pa®f Kin could increase or decrease as a function

of supply and demand, like in any economy, but that such a result would be secondary to the
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creation and sustainability of this new econorifyeveryone just held Kin for @inancial gainQ
the economy would failThe Complaint selectively quotes from a live interview of Mr. Livingston
in a vacuum, while ignoring the totality of his public statemémsuding his other comments
during the same appearance on CNB@jich speak to the Compg3 vision for Kin.

66# Kik@ CEO also touted the initial success of Kik Messenger and the co@pany
experience when assuring viewers that Kik would take steps to stimulate demand for Kin and,
therefore, increase its valud-or instance, Kik promised to stany integrating Kin into Kik
Messengeflo really give it valugOne of Kik3 press releases further explained that the company
would create &ewards engin@Pwhich did not then exigbthat would daily distribute Kin to

developers to give them an attive to create more Kirelated transactions, thereby making Kin

morevaluable

To maximize the chance of success@aeledicated the majority of

Kin to a rewardenginethatwill providea financialincentivefor
developersEachday, using an algorith that reflects each servige
contribution, the Kin rewards Engine will divvy up a set amount of
Kin among all the services in the ecosystem. . . . In time, it can create
a network effect: as the daily reward increases in value, more
developers will jointhere will be more Kin transactiorsin itself

will becomamorevaluableandin turnthedaily reward will be worth
evenmoreE

ANSWER: Kik admits thatMr. Livingston said the word§o really give it valu®at
Token Summit on May 25, 2017, and tlae additionallanguage quetd in this paragraph
appears in a Medium post by Mr. LivingstorKik denies the remaining allegations in this
paragraph. This paragraphisrepresents the circumstances surrounding the sale ddrdin

among other thingsmpropety suggests that Kik promised @timulate deman@ Contrary to

the Commissiof® characterization, Mr. Livingston actually said:

So thaf3 step number two is taking Kin, integrating into one of the
largest consumer apps in the world teally give it \alue and to
make Kik better and monetize Kik a new way. But we didr®

stop there. We said, wait a second, if we give Kin value, could we
use some of that value to spark the creation of a new ecosystem of
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digital service® Therd3 all these developewut there who have
built these amazing things, but they cdimake any money. They
don® have the scale to monetize through advertising. And these
huge companies who do have the scale are giving everything else
away for free. So you have all these ders who are trying to
build these amazing things but th@g just theyde going broke.

Kik believed that it was important for participants to start using Kin immediatelyoand
show developers Ki@ potential by first integrating it within Kik Messengdy this statement,
Mr. Livingston reiterated the concept that was originally stated iKithavhite paper: that Kik
would integrate Kin tokensipon launch in the hopes @Eatalyzing a new, decentralized
ecosystem of digital services . . . . [w]ith ameryptocurrency at its cent@€ But for this new
economy to flourishKik has made clear that consumers and developers other thamusik

adoptand use&in as a medium of exchange

And while Kik employees worked on the Kin Rewards Endine whitepapr made clear
that the Kin Rewals Engine would t{m by the Kin Foundation, and over
time it wodd autonomouslyun on smart contract technology. Ithough the Rewards Engine
would provide compensation tocentivizedeveloperdo contibute tothis neweconomy the
actual value generating properties of the economy depended on many developers and consumers,
aside from Kik, adopting the currency as a medium of exchange within digital applications.

67# Kik@ May 25 Medium post made many bletsame points, also stating that,
because of increased demand that would result froni3kekforts to build and support the
economy Kin itself will become more valuable, and in turn the daily reward will be worth even
moreQ

ANSWER: Kik admits that Mr.Livingston® May 25, 2017 Medium post contains the
language quoted in thgaragraph.Kik denies the remaining allegations in this paragrapis
paragrah misleadingly quotes from this Medium poshich does not state or even suggest that
Kik@ effors to build and support the ecosystem would cdse itself [to] become more

valuableO The full sentence, which the Commissariectivelyquotes from, actually states
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To maximize the chances of successle dedicating the majority

of Kin to arewards system that will provide a financial incentive
for developers. . . . We think this mechanism will provide a
powerful way to compensate developers and creators without
relying on advertising. In time. It can create a network effect: as
the daily ravard increase[d] in value, more developers will join,
there will be more Kin transactionKin itself will become more
valuable,and in turn the daily reward will be worth ma®e.

In other wordsthe Kin Rewards Enginewhich Kik employees worked obutwould be
adminisered by the Kin Foundatiomyould encourage developers to johich in turn would
createa network effect that could potentially increase the value of the rewards offered by the
rewards engine.This cannot reasonably be construeddspromising that its efforts would
increase the value of KinWhile Mr. Livingston acknowledged thalike any other asset or
product, Kir@® price could rise and fall as a result of supply and densamth, discussion was
alwaysincidental to Mr. Livingson@ descriptionof Kin as a medium of exchange within a new

digital economy for earning and spending within digital servi€agn herethis paragraph omits

that in thevery next paragraph after the quoted language, Mr. Livingston writes:

The foundatia, which will be independent and not for profit, will
operate the Kin Rewards Engine and manage the key operational
aspects of the community, including transaction services and a
decentralized user identity. Its presence will provide assurance that
peoplecan paticipate in a Kin economy that is neand can never
be-monopolized by a giant company. Gltlike Mozilla for the
mobile era, but with payments built in.

We believe this path leads to a future that is compelling for
consumers, and open and fair fdevelopers. @ a path that
provides an alternative to an otherwise inevitable future in which a
tiny number of companies control all of the digital services that are
most important in our lives.

To all developers outhere who are competing in a world
increasingly controlled by giants, we invite you to check out Kin

68# While touting the prior successes of Kik Messenger and outlining its future plans

for Kin, Kik did not publicly disclose its financial statements, including the fact that its costs far
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exceeded revenues, or tthhe coriny dl(:lpated ]?nnlng out of money ﬁené success

or other details about Kik and the offering that Kik would have been required to include é"’
registration statement filed with the SEC for dfffering. /"M
ANSWER: Kik admits that it did not publicly disclose its financial statemessst wa
under no obligation to do sKik denies the remainingllegations in this paragraph. I"ls
69# In the weeks and months following the May 25 announcements, Kik promoted the
Kin offering through numerous channels that resembled a traditional road show for an initial public
offering of securities, where a series of presentations are made in various locations leading up to
the offering. Kik@ promotion included a multiity publicity tour, during which Kik executives
gave both public presentations intended to raise awareness of the public sale and private meetings
with potential investors. This road show included an event in San Francisco on or about June 28,
2017, as well as stops @hina, the United Kingdom, ai@hnada.
ANSWER: Kik admits that itadvertised¢he Kin economy following the announcement
May 25, 2017 announcement, and that in doing so, its employees attended events in San
Francisco, China, the United Kingdom and Canagifi.denies the remaining allegations in this
paragraph. Kikplanned aParticipant Roadsho®Was outlined in its Communications Strategy,
which included stops in San Frarems China, London, and Toronto and included events targeted
at developers and leer potential participants in the Kin economy, including the Tech Crunch
conference in Shenzhen, Chirtiag Botnas conference in New York City, the Bitcoin Meetup in
San Francisco, the Meetup at SpdBfffice in New York, and a Meetup in hdon. Mr.
Livingston® public statements during thi®gadshovdcentered on Ki@ potential as the basis
for a new digital economy. Kik also spoke directly to developers to explain that Kin created a
new business modéb be compensated for content developmeantrodel not dependent on
advertising revenue.
70# In planning this road show, Kik executives and &iklew Yorkbased consultants

identified eventsd often calledOneetup®D that attractedXryptoinvestor€)and they tried to
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identify theOrop 3investors in tties to which Kik8 CEO travelled Several of Kik3 road show
events were videotaped and postedfoanTube.

ANSWER: Kik admits that its executives attended events in a number of cities to discuss
the Kin economy, many of which were videotaped and pastetbuTube.Kik also admits that
its third party marketing consultantwrote an email, askingonsultants whether they had
suggested meeting witfjc]ryptoinvestorand if so, for theidist by city of the Top 30Kik
denies the remainindlegations n this paragraphMany if not most of théneetup&referenced,
were aimed at developers, ri@typtoinvestor€ This allegation again conflates the {siale and
the TDE,ignoring the fact that Kik often spoke widftcredited investors as prospective -gate
participants.

71# Concurrent with the publicity tour, Kik executives communicated and met with
individual potential buyers by calling, emailing, and travelling to multiple United States cities,
including to New Yok City and San FranciscoKik employees also continued the comp@ny
campaigrto marketKin to the public by postingmessagesn socialmedia,Medium, Twitter (an
online news and social networking service), Reddit (a social networking and news aggregatio
website), Slack (an online hub for communication and collaboration), and other online platforms.

ANSWER: Kik admits that it posted to social mediach asMedium, Twitter, Reddit,
and Slack regarding the Kin projeétik denies the remaining allegatisin this paragraph. Kii®
social media channels were primarily used to andagistical questions from prospective
participants to ensure a smooth KYC, AML, and registration process, as well as to explain the
structure of the TDE, which was designed éted speculation.

72# During this same time period, the overall demand for other digital tokens and assets
significantly increased, and potential Kin investors were well aware that older digital assets (such
as Bitcoin) had dramatically risen in value, genegamonumental returns for early investofs
the Kin offering3 lead investor observedilhe ICO market [was] white h@Kik repeatedly

reminded potential Kin investors of the recent performance of older digital assets when pitching

Kin as an invest@ntopportunity.
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S A
ANSWER: Kik admits/that the language quoted in this paragraph appears in anﬁ /
written by a presale purchaser. Kik denies the remainaliggations in this paragraph. Th}h7
paragraph contends that Kikepeatedly pitch[ed] Kin as @nvestment opportunit@without L,

referencing a single quote from the Company or its employees. Further,-8aeppairchas&

statement is irrelevant to the Commis€®nlaim as the prsale was exempt from registration
underSECRegulation D. Nor des Kik pretend to know what each and every presale and TDE
purchase@vere well awar@of at any point in time. Kik could only control what it led purchasers

to expect, not what purchasers may or may not have known. And Kik led purchasers to expect a
newdigital economy centered around a digital currency, dependent on consumers and developers,
aside from Kik, using Kin as a medium of exchange within digital applications, not a passive
investment opportunity. But even if purchasers subjectively expedtéd Erice to increase
(because older digital assets (such as Bitcoin) had dramatically increased i® satie,
expectation would have been the result of market forces, not any effort undertaken by Kik.
Similarly, the Commissid® reference to Bitdo is notablegiven hat numerous high ranking

SEC Saff, including Chairman Jay Clayton and the Director of the Division of Corporation
Finance, William Hinman, havpublicly stated that transactions in Bitcoin and Ether are not
Onvestmentontracts)

73# Kik and its agents also repeatedly primed potential purclisersctations that
early Kin buyers would profit by invoking ti@ot conOera as a prior example of the opportunity
to make money in a quickly developinmarket.

ANSWER: Kik denies the allegains n this paragraph as it misconstrues what Kik
conveyed to prospective Kin purchasers. Analogies taQilo¢ conOeradid not (orime][ ]
potential purchase@expectations that early Kin buyers would préfitnstead, Kik referred to
the Qlot conmDerato explain that while many cryptocurrency projects were developed, only a few
would be sustainable. Internal emails confirmed that Kik considered cryptocurrency to be
analogous to th@lot conDera becaus@here are going to be successful companies traere

are going to be unsuccessful companies.. As the first mainstream application of a
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cryptocurrency, w@e trying to be one of the success stories and also stabilize transactions
(consumer usage as opposed to speculation like we see with bitodintaery.O

74# For example, at the June 28, 2017, San Fran€Bitooin Meetup,OKik@ CEO
specifically cited the dot com era, predicting t@atople are going to make a lot of moGwyth

tokens and ICOs and directly comparing investors who would buy i@ kikenCrowd saléto

the venture capitalists who had earlier investd€ikn

So, | thinkblike, for me, I think is like the dot com, for better and
for worse. So, you know, dne is a lot of hype right now, and people
are going to make a lot of moneypeople have made a lot of money.
People are going to losda of moneyhere. Thisis coming,right?

It@ going to happen multiple times as we move through this
innovation,but at the end of the day, Amazon and Google came out
of the dot com.

And so, this is how | view, like, tokens and ICOs. | think 90% of
them probably are going to go to zero, and people are going to lose
a lot of money, and you know, the regulators aregod come in.
They®e going to say, how do we make this (inaudible) for
innovation, but still make it safe for consumers, and every@ody
going to be trying to figure this out, an@igoing to be crazy.

It@ going to beéd| was in like, high school ahe time, but | think

like 2001-- in 2000 or 2001, whatever year it wa& igoing to be
that all over again, and | think for us@i®we believe that, you
know, a few huge economic entities are going to come out of this
space, and | think that actuallyfew huge economic entities have
already come into this space.

And so, | think, you know, like everything(8trisk and reward, but
| think, you know, we have a good story, and | thinl®deérying to
do it in a fair, way, and | think our he@rtin tre right place, and
wede going to do everything we can.

You know, what really scares me at the end of the day is
disappointing people, and | think what scares me about doing a
crowd sale is before, if Kik failed, | would disappoint a bunch of
rich people.But now if Ki[n] fails, I will disappoint a bunch of
regular people, and that, like, really weighs on me. (Inaudible) we
needbPso,wede goingto do everythingwe canto makeit awin for
everybody.
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These comments were recorded, streamed live dntiget, and posted on YouTub‘e. Y, /7 Uhs,, /L
ANSWER: Kik admits that Mr. Livingston stated the quoted language aBiteoin

MeetuOevent in San Francisco. Kik denies the remaining allegations in this paragiagh.

Commission incorrectly claims that Mr. Livingst suggested anyone woulthake a lot of r

moneyOfrom Qokens and ICO8 This is untrue. Mr. Livingstd® reference to th@lot con® I W\

era did not suggest that Kin holders could expect to make money, but rather that certain idea y

succeed and some maytndSeeKik@ Answer td 73.) Further, the Commissi@nclaim that /ﬁ‘ (/\O

Mr. Livingston ever analogized Kin purchasers to venture capitalists who had invested in%’rﬁﬁs

ertirely false. Kin owners possess mmvernanceights or equityinterest in the success failure D

of Kik, whereas Kik shareholders do. 7\ (/\ o ((/\}Q
The Commission also ignor#e factthatwhen theSECStaff askedVr. Livingstonwhat

he meant by(b]ut now if Kik fails, | will disappoint a bunch of regular people . OMr. (S

Livingstontold theStaff thatif Kin fails, or Qhis better way to compete with monopofXails,

he would disappoint regular peoplBut the Complainmisleadindy omits this clarification and%\%WQ\

the fact that when asked about thispecific statement during testimony, Mr.iMingston

explained
[Wlhat | meant by that is, you know, weOre sparking a new
ecosystem here, a new currency with a new vision and a new sort of

go-to-market strategy. And for it to work, thousands-ahousands, %
hundred thousands, millions, hundreds millions of people,

billions of people ultimately would have to contribute their time,
effort, and money in many different ways if Kin was going to be
successful.

75# In addition, Kik8 CEO frequently pitched Kin by noting the similarities between it
and veature capital investing, and touting the advantages of buying tokens. For example, speaking
on theQFinance Magnaté&ypodcast on August 1, 2017, which was streamed live on the Internet

and posted on YouTube, KikCEOstated:

You know, | think compared tdC investing, for example, one, you
can getin at basically any stage and in any amount, and two, you
can get out at any stage, and in any amount, and | thir® tleaily
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compelling, you know, t*Zidea that | can get in early, identify
something thatauld be big.

If 1®n right, it can go up in value. | can sell maybe half of the crypto

| hold and let the rest keep going. On the other side, | thini@that
also the challenge of crypto fundraising, which is, how do you sort
of figure out which are the goaxhes, and which are not, and then
how do you keep these teams sort of honest and executing on the
vision that they laid out?

Because | think th& the hard thing now. The&®ea lot of projects

right now. Thee all raising lots of money.@& hard to kow which

are the good ones and which are not, and then once those projects
get that money, @ hardDit@ hard to see, you know, if when we
were five people eight years ago, somebody had given us $100
million.

Like, that woulde been runway forever, atidere would®e been

no sense of urgency to figure out the next phase of the vision so that
you could create the next version of the story so you could go out
and raise more money, and keep the company alive.

Now, it@ like, hey guys, like, you know, wewd spend a million
dollars a yar for the next 100 years, and we still wouddrave run

out of money. So, | think th@ going to be the challenge of crypto,

is picking out which ones are the good ones versus the bad ones, and
then creating that sense wfgency and accountability behind the
teams.

ANSWER: Kik admits that Mr. Livingston stated the quoted language or(Fheance
Magnate®podcast on August 1, 2017, and that it was made available on the Internet. Kik denies
the remaining allegations in this paragrafifhe Complaint rips Mr. Livingstd® statements from
context, alleging that h@requently pitched Kin by noting the simiities between it and venture
capital investing This is a distortion of the facts: Mr. Livingston made the quoted comments in
response to a direct question asking@®igwl[s] the ICO process versus the traditional funding
procesHwhich had previouslgustained Ki businessMr. Livingston neveiitched KirOby
hoting the similaritie® In fact, the Commission omits that Mr. Livingston first ndbdsefore
the quoted languadg®that the two are differen@he really interesting thing about cryptis it

just sort of fundamentally new and fundamentally more powertdl
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In this very same interview, Mr. Livingston distinguish€@d from other token sales that
resembled aZlassic securitf)such as the DAO. Mr. Livingston expressed support fer th
Commission electing to regulat@okens that look like securiti€®such as the DAO tokens,
becaus€DAO tokens were basically a fund [that was] pooling funds to invest in other projects,
and then werdghen paying back out dividends to the people whodhttlese token®. Mr.
Livingston agreed that i@na[de] compete sense to [Kik] and [was] fully expectthat the

Commission would regulate the sale of DAO tokens as a security. He then added:

And so wébe working with the top lawyers all over the wottd
make surénot just that we follow the ruld3obviously we do that,
but alsowelde trying to anticipate where the rules will land and
provide . . . the most thoughtful, buttoned up wayntot onlydo a
token distribution event but also to build one of these decentralized

networks
76# Various observers, including financial and technology news sources, that reported
or publicly commented on K& offering of Kin either repeated the comp@nstatementthat Kin
could appreciate or themselves analyzed Kin as a potential investi@nexample, a writer

reporting on the June 2017 conference in China repeated statement<bZE® about Kif

investmenpotential:

While some people have made significambney off of bitcoin,
others are skepticasto whethervolatile cryptocurrenciesre a
goodinvestment[Kik @ CEO] can see it going either w&yhe way
| think about ICOs is @& very similar to the detom era. There was
a bunch of excitement, peopteade a bunchf money peopleosta

bunchof moneybutAmazonandGooglecame out oit.O
ANSWER: Kik has no basis to admit or deny facts outside of its personal knowlealge
it is aware that wvéous news sources reported Kim. Kik is also awardhat a journalist from
TechCrurch reported on Mr. Livingstdd appearancat the June 2017 Tech Crunch event in
Shenzhen, China, and that her article contained the quoted language. Kik denies the remaining
allegations in tts paragraph. This paragrapha distraction because statements made by third

party journalistshave nothing to do with whether tHEDE was anOnvestment contradd
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Nonetheless, this paragraph is highly misleading because the quote attributed to Mr. Livingston is

mischaracterized aniik immediately contacted the reporter to correct it. Specifically, Kik told

the reporter

QR]egarding the analogy [to] the dobm era . . . the main point of
this was that there are going to be successful companies, and there
are going to beinsuccessful companies. Like anything, it really
depends on the project, the team and the implementation, which is
no different than today. As the first mainstream application of a
cryptocurrency, wae trying to be one of the success stories and also
stabilize transactions (consumer usage as opposed to speculation
like what we see with bitcoin and othe€3).
77# An article by a CNBC columnist dated July 11, 2017, discussed how Kik saw its
ICO as a way for Kik itself ta®xitOlike an IPO, and calculated Kipotential profit if Kin
increased in value like other digital assets daak.
ANSWER: Kik admits that an article from a CNBC columnist was posted July 11, 2017
entitled: OVhy a messaging stamp is making its own digital currency instead of going uOli
Kik denies the remaining allegations in this paragraghich, again, unfairly suggest that Kik
should be held accountable for statements by third parifeeKik@ Answer tg 76.) In any
event this article actually acknowledged that the visabiin centered around consumptive use,
not passive investmeniXin will be used as the currency on the Kik social network for things
like emojis, stickers, hosting and participating in group chats, bgildpps like bots, etc.
However, thestatedgoalis for Kin to also be used as currency outside of the Kik &bp
78# Similarly, a September 4, 2017 article on an online blockchain news service
described Kik3 plan to use the proceeds from Kin sales to create the Kin Ecosystem, and analyzed
the merits ofbuying Kin both Gor flippingOandfor its Gong-term potentiaDas an investment,
opining on the projed® implied valuation and the risk that investors could sell rapidly on
secondary trading markets.

ANSWER: Kik admits that a website call&CrushCrypt®appears to have posted an

article about Kin on our around September 4, 2017, and that the article contains the language



quoted in this paragraph. Kik denies the remaining allegations in this paraghagthagain rely

on statements made by third partw®r which Kik has no controSeeKik @ Answer td! 76,

77.) Indeed, Kik did not speak to the journalist who wrote that artislar. does one journali@
subjective view, cherrpicked from hundreds, reflect what Kik led purchasers to expect. If
anything, this same article actually substantiates that Kik led purchasers to expect a new digital

economy, not profits solely derived from its managerial or entrepreneurial efforts

Kik [would] integrate Kin into its chat app by using Kin as the
platform@ primary transaction currency. In the future, users will be
able to earn Kin by providing value to other members of the [Kin]
ecosystem through curation, content creation, and commerce. Kik
users will be able to spend Kin on products, services, and other
valuable assets offered by merchants, developers, influencers, and
other participants.

The article then provides a number @§Jample use cas&dyalidating Kin as a medium of

exchange.

IV.# KIK ASSUREDBUYERS THAT ANY KIN PURCHASED CouLD BE EAsILY RESOLD

DRAFT
"5 01 8'Y6(&)*Yo#
#

79# In the initial announcements of the Kin project and throughout the Kin offering,
Kik told potential purchasers that they would be able to easily liquidate their Kin holdings and that
Kin would tradeon online trading platforms,which Kik referredto as Gexchange§)soonafter
issuance.

ANSWER: Kik denies the allegations in this paragraph as they are inaccukake
repeatedly and unambiguously notified TDE purchasers that Kik would not operate any
cryptocurrency exchange and could not guarakie&liquidity. In fact, the Terms of Use, the

only agreement between Kik and TDE purchasers, made clear that Kin waas@®where

purchasers agreed to disclaim Kik of any express or implied warranties. Further, the Terms of Use

stated that
J \/\k(,g{ KIK DOES NOT GUARANTEE THAT KIK OR ANY KIK
PARTY CAN EFFECT THE TRANSFER OF TITLE OR RIGHT

A 0e d\% 2 Lol A el
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VV‘b ﬂhe Complaint fails to identify a single statement in which that Kik or the Kin Foundadmn‘f’faw/

e

ol
s > suggested they habntrol over whether Kin would be tradeable @xchanges. Bhough the Kin

\Do‘f(j{/ Foundation tweetedhat Kin would be available on exchanges after the, salas simply VP

N

‘hﬁMM respondingo questiongbout when Kircould be transferrable after the sale. &orhanges,

\V\UIN\”‘H"\ in Fourdation emphasized that listitkan completelyQlepend[ed] on the exchanges themselves
and who lists ther@ Similarly, the Kin Foundation repeatedly reminded purchasergitriatup

to the exchanges to li€Kin.
80# For example, in its May 2017 white paper, Kik stated that it expéctetb trade

on Gexchange®and that Kil8 choice of the ERQO token protocol, a specific technical standard
on the Ethereum blockchain, would make Kin easy to trade on trading venues operating on the
Ethereunblockchain.
ANSWER: Kik admits that its whitgaper statedil)ike other cryptocurrencies, units of
kin are fungible and transferable, and they will be expected to trade on cryptocurrency
exchange® Kik further admits that its whitepaper states that Kin would be implemented on the

Qpublic Ethereunblockchain as an ERC20 tokénKik denies the remaining lalgations in this
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paragraph. Kik created Kin as an ERC20 token because it believed that the Ethereum blockchain
was the best initial support for the Kin economy as it offered substantial todisvielopers, not
because it would allow Kin to b@asy to trad@ (SeeKik @ Answer td 79.)
81# Similarly, during a June 2017 conference in China,(KiKEO stated tha@he
beautiful thing with these cryptocurrencies, is, you know,@edynmediatelytradable.So on day
one, Kin will go on to a bunch of exchanges where you can exchange it for other cryptocurrencies,
or even other fiaturrencieO
ANSWER: Kik admits that Mr. Livingston said the language quoted in this paragraph at

the Tech Crunch event in June 2017 in Shenzhen. Kik denies the remaining allegations in this
paragraph. MrLivingston made this statemebésed on an observation that exchanigave

listed cryptocurrencies after their respective sales, and that he expected Kin to be no different.
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However, Mr. Livingstof® statements did not promise or guarantee liquidity for Kin or that any
exchange would ultimately list Kin.SeeKik @ Answe to! 79.)
82# OnJuly 6, 2017, in response to an inve@tarquiry about future tradability, a Kik

executive responded th@hnce the token goes live (looking at end of summer). It will be traded

onanumberofexchangeso Wg// f%/j was /Mmé f/ S e
MHS thatan enployee wrote a July 6, 2017 email topee-sale

purchaser containintpe quoted languageKik denies the remainindl@gations in this paragraph

as it inappropriately suggests that Kik ensured tradeability of Kin on exchanges. This direct
statement to are-sale purchaser is irrelevant because thesple was exempt from registration
under SEC Regulation D. Further, this email reflects the empl@eenderstanding that

cryptocurrencies are typically listed on exchanges, not any efforts that Kik wodddtake to

§ guarantee liquidity. (SeeKik @ Answer td! 79, 81.)

;; 83# Kik also tweeted assurances regarding the future tradability of Kin, often using a
% h Twitter account in the name of the Ki dation, which Kik had not yet creltedexample,

f?:g onAugug 29,2017,Kik wrotethatGnanyOGexchangeShadindicatedthattheywouldlis

Kin Foundation @kin_foundation - 29 Aug 2017 v
Kin token sale date announced: Tuesday. Septﬁﬁbe 12, at 9:00am ET. $50M
presale closed with hard cap of $125M total k L

Q a 0 a7 111

can we store bought kin tokens ?In ethereum wallet?
t exchanges will use Kin(Poloniex?Bittrex?)
3)9:00 am...but what timezone ?

2)V

ia n

K_ Km‘ Eoundatmn e

dation

Hi [l
1) Yes, in ETH wallet
2) Kin is an ERC20-tok
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And, similarly, on September 17, 2017, Kik

- hey ;) Any news on the exchanges will be available on?

3 Kin Foundation

We have been given indication from multiple
exchanges that they plan to list the token, no
specifics available yet though. :)

ANSWER: Kik admits that the Kin Foundati@ Twitter account posted the language
contained in this paragrapandthat the Kin Foundation was not formed as of the date of these
posts. Kik denies the remaining allegationsths paragraph. fese statementsannot
reasonably be interpreted @sssurancé3regarding Kir3 liquidity, in light of numerous other
tweets and public statements stating that exchange listing€mete the exchangd(SeeKik @
Answer to | 79.)

84# Kik intentionally promoted the future transferability of Kin, among other reasons,
because the company understood that potential investardsl want the ability to freely trade the
Kin, like more traditional securities, and that liquidity would facilitate an increase 8 Kaiue.

Kik employees and other agents tracked platforms wher@ kiken might trade and contacted at
least one trding platform to inquire about listirgn.

ANSWER: Kik admits that it contacted at least one trading platfto inquire about
listing Kin. Kik denies the remaining allegations in this paragraph as they are false. Prior to the
TDE, the Kin Foundation teeted it WaﬁW@ave
expressed intere€l. And, as a Kik executive directly told SEC Staffhere was a discussion
about potentially talking to exchanges prior to the token aalé ultimately we decided not to

&J Wi\ e

(
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do thaDbecause Kik instead focused @tructur[ing]the sale such that it would have broad
participation so people could participate if they wanted to, also with the understanding that
exchanges could list Kin if they wanted to, given it was an ERTtken, so not dedicating
operational resources to do thi8For similar reasonsik addressed Ki@ potentialliquidity
publicly only in response to specific questions, and néuesmoted the future transferability of
Kin.O (SeeKik @ Answer td 79.)
In any event, the Commission is wrong that transferability of Kin is in any way analogous
to Qraditional securitie® Mr. Livingston has explainedjf]or Kin to work as a business model
for developers, they would need to be able to sell Kin in somesaais@xchanges for dollars to
pay for their expenses. Th@ what made it dundamentally new business modél In other
words, for developers to truly make a living in the Kin economy, consistent with any other form
of currency, Kin would need to be exahgeable for other forms @urrency (at least until

developers can pay salaries, rent, or other expenses in Ki

#

V.# Kik®@ SAFT REQUIRED KiK To DIsTRIBUTE KIN BEFORE Kik CouLD CREATE AN

ECOSYSTEM 0/< NI S 01// QVI/)M/; e oln Gr M/VL{V:ZZ ﬂh/&%

85# As Kik planned and then publicly announced its offering of, compa y‘—f-}/)e
remained acutely aware of its urgent need to raise cash, both to support continuing ccgn/gfi[yz
operations and to advance the Kin project, includingXgtoposed Kin Ecosystenindeed, on A—
May 4, 2017, Kik8 CEO advised Ki@® board that the eraf the comparg cash runway was only,

e/~
six months awaOctober 9, 2017, with severance payments to fired employees, or Nover'lﬁ)eb%ll,r
-
/

2017, withouseverance. —
o S o e (D
ANSWER: Kik denies tle allegations in this paragraph. There wagxoutéor Qurgent
need to rise castas the Commission is well awareSegKik @ Answer to ! 7.)
86# Consequently, Kik chose an offering strategy designed tediepthe flow of
cash to Kik:it sold Kin at a discount to wealthy investors using SAFTs. However, while the

SAFTtemporarily solved Kil@ cash problem, it created anoth&he express terms of the SAFT
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created a hardndfast deadline for Kik to conduct the ICO and imposed dire consequences if it
did not.

ANSWER: Kik denies the allegations in this paragraph. Cowtto the Commissidd
contention, Kik opted to conduct a psale among participants who, as &itherCFO testified,
Qvould be supportive of the project and that would provide funding for us to develop out the

ecosystem and build the prod@Mr. Livingston told the Commission Staff:

[W]hat was compelling about doing a presale is you had people who
deeply understood blockchains and sort of the crypto industry. And
you had people who just understood blockchain and
cryptocurrencies period and so couladerstand Kin as a business
model for Kik and other developers. And | also think there was an
opportunity to get cash into the business quickly in a presale as well.

Further, the SAFT did not createdsard-andfast deadlin®for Kik@ TDE. Kik retained
the right to extendhe TDE Qleadlin®by sixty days)and in fact delay#te TDE at least three
. - . 2 . . . .
times to ensure that it carefully considered every component of the sale, including compliance with

existing laws and regulations, such as the federal sesudtvs. SeeKik @ Answer td! 1,7,12,
85.)

A#  Kik @ SAFT

87# Under the SAFT used by Kik, the company sold Kin to certain professional
investment funds and other wealthy investors, half of which would be delivered at the time that
Kik delivered Kin to public buyers and half a year after tt#uich investors paid ais certain
at the time they entered into the SAFTSs, but Kin would be delivered in an amount that reflected
the discounted pricBthat is, they paid only 70 percent of the maximum price at which the Kin
would be sold during the public sal@hus, the numér of Kin received by the investor was
contingent on pricing during the pubsale.

ANSWER: Kik admits that it sold conditional contractual rightséceivefutureKin to

accredited invasrs pursuant to SAFTs. Kik further admits that ughietwork Laurch Opre-
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sale participants would receive 50% of their Kin at that tene he remaining 50% a year later.
Kik denies the remaining allegatioimsthis paragraph.

88# An investor who purchased Kin pursuant to a SAFT could not unilaterally cancel
the contrat and, after Kik launched Kin on the Ethereum blockchain, automatically would
receive an allotment of Kin without needing to take further actidie SAFT placed no
restrictions on when or how the investor could sell the tokens, and once an investedréte
the bken could be immediately soldll Kin Bregardless of whether it was purchased pursuant
to a SAFT, in the public sale, or on the open matkeéreunrestricted.

ANSWER: Kik admits that under the SAFT, psale participants would recei®®% of
their Kin without further action. Kik further admits that the SAFT placed no resell restrictions
on Kin once transferred to peale particinants._Kik further admits that it did not place
restrictions on the Kin distributed to TDE participanksk denies theemainingallegations in
this paragraph(SeeKik@ Answer to !! 1, 12.)

89# Shortly before Kik8 May 25, 2017 public announcements about Kin, Kik
executives met in New York City with at least one hedge fund founder to discuss a possible
investment in Kin. At the meeting, Kik described how it would use Kik Messengeardate
interest in the tokensThathedgefund laterentereda SAFT andbecameéheleadinvestorin the
Kin offering.

ANSWER: Kik admits that, on May 24, 2017, Kik egutives mein New Yorkwith the
founderof the hedge fund referencadparagraph 89 Kik denies the remaining allagons in
this paragraph, as they are false. At this meetingdisidussed the hedge fuBgotential interest
in signing a SAFT, not aBnvestment in KinO Further, Kik did not telthe hedge fun@founder
that it would use Kik Messenger to create interest in the tokens. |thiatedge fun@founder
told the Commissio®in response to the Commission sféwn question®that his interest in

the Kin economy was completely detached from é§iKik Messenger:

horwdlq 7 cant fell ¢+ e 52
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¥ s long as [Kik]could have sponsored this interesting projedtich,
actually, may well outlive Kik Messengethe company that would not
have been a major factor.

¥ Ohe analogy here ithat Satoshi Nakamoto incubated Bitcoin b@ it
totally irrelevant to its current usage, and th@t my opinion on Kik
Messenger. They were planning to incubate it, but it would quickly be
able to take on a life of its ownAnd once they completed their auction,
the foundationow has plenty of money thire developers and do all
those thing©

¥ Q0n not facused on Kik the company. . . . Likén not focusean what
Satoshi Nakamoto is doing today. . [Satoshi] [i]sdoing something
different, and the project is wildly successful withdunh. And | think
Kin Ecosystem could be wildly successful without Kik.

¥ gM]y point here is . .it is not Kik Messenger, Inc. or matever the-
you know, companyame-- full name is-- transforming into the Kin
protocol token or project Kin project they®e justincubating it, and
they actually-- if they®e not already they will split and be separate
entitiesO
For these reasonthe hedge fun@ founder squarely rejected the notion that &ikwn
financials would have influenced his decision to participate in thealeebecause Havas not
investing in Kik Messengdd,but rather a&tompletely separate ecosystémthe Kin social
network that itself would probably never haesenue, as Bitgin has no revenu®
90# Following its May 2017 public announcement of Kin, Kik sent select potential
investorsnon-bindingtermsheetshatdescribedKik @ planto raise$50 million throughSAFTSs.
Kik also provided a private placement memorand@P(MQ that included, among other
information, a company overview, biographies of &ildirectors and management, and a
description of the Kin project.The PPM did not contain information about the comg@ny
financial history or failure to generate profitavestas who purchased in the later, undiscounted,
public sale did not receive this or any other PPM.
ANSWER: Kik admits that it conducted a separate-pake of contractual rightsnder
the SEC Regulation D exemptignin which purchasers signed a SAFT. Kitovided these

purchasers with a PPNhcludinga GCompany Overvievhbiographies of Kikd (Mirectors and
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Managemen®and a description of the Kin projetutdid not contain information about K&
financial history. Because the TDE was wholly separatel distinct,TDE purchasers did not
receive this PPM. Kik denies the remainaitggations in this paragraph.

91# Although Kik@ SAFT specifically stated that the SAFT was itself a security, it
failed to state that the Kin to be delivered under the SAFT were securities sold pursuant to the
SAFTs. And although Kil8 PPM claimed that the offer and sale of the SAFTs were subject to
an exemption from registration under Section 4(a)(2) of the Securities Act and Regulation D
promulgated thereunder, among other United States laws, Kik did not claim any exemption for
the offer and sale of Kin through the SAFT. As such&iffer and da of the SAFTs and
Kik @ offer and sale of the Kin purchased under the SAFTs weregistered.

ANSWER: Kik admits that its offer and sale &AFTs, encompassing theondition
contractual right tduture Kin, was a security, exemfsbm registration uder Section 4(a)(2) of
the Securities Act anBECRegulation D. Kik denies the remaining allegations in this paragraph.
The Commission alleges th@a]lthough Kik@ SAFT specifically stated that the SAFT was itself
a security, it failed to state thaetKin to be delivered under the SAFT were securitie® . The
Kin tokens themselves were not (and are not) securities. Indeed, in discussing blockchain based
cryptocurrencies generally, the Commission itself has acknowledgedrtbabkenbor coin or
whatever the digital information packet is callddlall by itself is not a security . .[t]he digital
asset itself is simply cod@ As suchQhe offer and sale of the Kin purchased under the SAFTSs,
did not need to be registered as the underlying item was not a security, by the Corfrasaion
admission.

92# By entering into the SAFTs, Kik locked itself into an aggressive schedule for
issuing Kin that did not depend on whether or when Kin actually dmulgsed to buy goods and
services.The SAFTs created a September 30, 2017 deadline for the public sale (which the SAFT
and PPM called thénetwork launch), a deadline that Kik could extend only once by a maximum
of 60 days, until November 30, 201i7.the public sale did not occur by the deadline, the SAFTs

required Kik to return 70 percent of the invested cash to ithesstors.
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ANSWER: Kik admits that the SAFSwould expire if the network launch did not occur
by September 30, 2017, and that Kik ne¢al the right to extend that time frame by sixty days.
Kik denies the remaining allegations in this paragraph as Kik diddaok[ ] itself into an
aggressive schedul@.Instead Kik carefully considered the timing of the TD&elaying itno
less thantiree times to ensure that every compownéthe sale was ready

93# Kik would go on to raise approximately $49.5 million pursuant to SAHTaIS,
if the public sale did not occur by the SABTeadline, Kik would have been obligated to return
$35 million tothese early investors, which would jeopardize the entire Kin project and Kik as a
going concern.

ANSWER: Kik admits that it received approximated9 million from approximately
50 purchasers pursuant to SAFTs in thegaie,ending on September 11, 201Kik further
admits that if the sale of Kin did not occur by November 30, 2017, it would have been obligated
to return around $35 million to piale participants. Kik denies the remaining allegations in this
paragraph.

94# At least one major investor ade Kik that the investor would view any delay in
issuing the token®even a delay to permit Kik to build out the Ecosystem or functionality of the

tokenDas a reason to not invegts explained in a June 13, 2017 email that@&iREOreceived:

Wereachedutto theleadinvestoron the pre-saleandtalkedabout
extending the time before the Company would conduct the [token
distribution event] andofferedthe reasonwhy andmuchto our
surprise, the proposeddelay was viewed adversely and would
impact the lead invest@ decision to participate in tipee-sale.

ANSWER: Kik admits that the language quoted in this paragraph appeared in a draft
email from a Kik executiveKik denies the remaining allegations in this paragraph. Notably, the
Commission disregards testimony from tiiigvestofOthat the only reason that he did not favor
delaying the TDE was thaBeverything theg laid out was reasonabf®and Of you wait,
sometimes bad things happ®mnd then, he unequivocally told the Stadf: they said they were

going to delay it) don®think we woud have done anything differen® A Kik board menber



added that this prseale participansimply never threatened to back out of the-gake if Kik
further delayed the TDE.

95# Similarly, Kik execuitves were worried that that the market for digital tokens

might cool, or that other social media companies could offer digital assets before Kik and deprive

it of significant fif; stmoveradvantgﬂ.

ANSWER: Kik admits that it wanted to be the fidigital services application to launch

a cryptocurrencyto ensure the widest possible adopti&ik denies the remaining allegations in
this paragraph.
B# Kik Was Well Aware That The Kin ICO Could Be A Securities Offering
96# Kik subjected itself to the SARE mandated schedule despite being aware, since
at least February 2017, of a risk that United States and Canadian regulators would conclude that
the offer and sale of Kin should be regulated as secubsipscifically, a<investment contract®
Punder theUnited States Supreme CdBrdecision inrSEC v. W.J. Howey G328 U.S. 293

(1946), or under analogous Canadian lafinding that Kik was selling securities would be
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significant, among other reasons, because it would trigger a requirement to thgistiéering
of Kin with the SEC, absent an applicablemption.
ANSWER: Kik denies the allegations in this paragragfor the reasons stated herein,
Kik could not have expected that the Commission would classify its sale of KirGasestment
contra¢.O In fact, as a result of the substantial efforts Kik undertocdnsure compliance with
the federal securities laws, Kik was confident that its sale of a digital currency would not implicate
federal securities laws. 0\ “ 'H\'e ‘h’[/ ( MOP(' ‘3} 3
97# For example, before K& publicannouncement of Kin, on or about April 3 \j
the New Yorkbased consultant that had been advising on the Kin offering warned Kik that the
SEC would(potentially appl{the HoweyTesOto determine if sale of tokens would constitute
an Onvestment conaictO The consultant also told a Kik executive/ou dor(® want your
offering to be a securities offering, as that comes with a huge regulatory burden and exgense (it

essentially like taking your company public). On the other hand, unregistered graulitties
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offerings are not legal in the UGSeveral days later, on April 10, 2047, a series of PowgrPeaint
slides provided to Ki@® board of directors included the consulntarning that a Kin offeri#g
that raiseddnillionsOand Qvas highly marketedo users and the public at large . . . risk[ed]
becoming a security in the eyes of the SEC qeiigkly.O

ANSWER: Kik admits thathe quoted language in this paragraph appears in these various
sources. However, Kik denies the remaining allegationssrptimiagraph, as each statement has
been ripped from context and distorted to fit the Commi&istory. In each instance, the
Commission has removed adjacent language that told the true story: that the Commission had yet
to issue any comprehensive guidam let alone any guidance suggesting that a token for
consumptive use could fall within the purview of the federal securities laws.

Further, KikK8 consultant did write in its report that the S&®@uld potentially apply the
Howey TesiO But the full qwte is telling: Jtlhe SEC has yet given no guidance that any
particular token offering is a security, and this guidance is not expected in the near futlihe
SEC would potentially apply the Howey Test to determine if the sale of such tokens would
congitute andnvestment contraddOAnd notably, the consultant did not cite any guidance from
the CommissiorD rather, it cited a private litigation involving a cryptocurrency in which the
plaintiffs had claimed that thdoweytest would apply.

And, as tated previously, Ki@ consultant did acknowledge th@mregistered public
securities offerings are not legal in the UJByt also told Kik tha€i]n the case of a community
currency, there is a good basis to argue that this is not a secuttyu®e just selling units of
property that you created that are used forréiquéar purpose in your app.Additionally, the
consultant again reiterated ti@he SEC ha[dhot given guidance or made any enforcement
actions so far against these salé{SeeKik @ Answer to | 18.)

Moreover this paragrapbtates thaivhat the Commission misleadingly characterizes as a
Owarn[ing]O to KikOs board came k3 consultan This isfalse This quote was taken from
athird party who participated in a parieat Kik@ consultant conducted among variouistry

experts. The panelist did not even know that Kik was the focus of the research, |ebakarey
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information about Kinand the panel discussion took place long before Kik made any public
statementsbout Kin (SeeKik@ Answer to | 50.) This quote was included in K& April 10,
2017 Board presentation as ogEerspectiv®on the sale, bukik@ consultant issued no such
Qvarning® In short, Kik has not, at any point in time, believkdt the TOE wasan offer or sale
of securities.
98# Also before the start of the Kin offering, on or about May 5, 2017@K&EO
sent the board of directors a series of PowerPoint slides that waRisks. (1) Securitidaw.O

ANSWER: Kik admits that on or about & 5, 2017, Mr. Livingston sent the Kik bdar
of directors a slide deck, in which one slide was tjt@isks: (1) Securities la®. Kik denies
the remainingallegations in this paragraph.

99# By committing to the deadlines that led to the September pQblic sale, Kik
prioritized its business need to raise capital over its obligation to comply with the United States
securities law requirement that an offering or sale of securities be registered unless it qualifies for
an exemption.

ANSWER: Kik denies tle allegations in this paragraph for the reasons stated herein.

C# Kik Rushed To Create AQMinimum Viable Product OFor Kin Owners

100# By May 2017, Kik decided to hold the public Kin sale as soon as the company
had created what it called®inimum Viable Produdfor thetoken.

ANSWER: Kik admits that, unlike almost every other token sale during this time, Kik
decided not to sell tokens to the public uKim had initial functionality in a digital application
Kik denies the remaining allegations in this paapiy. AQMinimum Viable Producd(QMVPQ
refers to a product that would demonstrate the functionality and benefits of the Kin token such that
other developers and users could envision how Kin might be adopted and integrated in the future,
while simultaneosly allowing Kik to collect feedback and data about uSartialor desireduse
of Kin in practice. L" ’rh e ?{"Ms ? ?

101# By late June 2017, Kik told wealthy investors considering whether to buy tokens

through SAFTSs that Kik would sell Kin to the general public once it adgageMinimum Viable
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Product. Kik@ PPM described the Minimum Viable Product and stated that Kik would use

proceeds from the sale of SAFTs to create the Minimum Viable Product and, as a second step,

the broader Kirccosystem.

ANSWER: Kik admits that the PM for the presale stated:

At the time of the public Token distribution event, the Kik
messaging application will have the following functionality (the
QMinimum Viable Product): a Kik user who owns Kin will be able

to create &walletOinside the Kik app. The wallet will be accessible
via the settings menu within the Kik messaging application using a
private key. Only by entering the private key, a Kik user will be able
to see his oher wallet (including, the Kik us@& Kin balance,
send/receive premium stickers functionality and Kin status). Each
Kik user (who has a Kik wallet) will be categorized into one of five
categories of status based on the number of Kin held by that Kik
user.

A Kik user (who has a wallet) will be eligible tise premium sticker
packs based on his or her status. Premium sticker packs will be
created by independent content creators (not brands). A Kik user
(who has a wallgtwill be able to send any of his or her premium
stickers to any Kik user, however, &kHKiser who does not have a
wallet will only be able to receive premium stickers from a Kik user
(who has a wallet).

Kik denies the remaining allegations in this paragraph.

102# Ultimately, Kik pursued the ICO without first achieving a decentralized economy
for Kin, and without even ensuring that investors would be able to buy goods and services with
the tokens upon their receipt. Instead, Kik pursued a superficial Minimum Viable Product in the
form of digital, cartoor@Gsticker©that would be a supposed addenhefit to Kik Messenger users
who purchased KinThe stickers would appear inside Kik Messenger and would be available only
to Kin buyers who also had a Kik Messenger accolimon buying Kin, an investor with a Kik
Messenger account could access thiooa stickers by opening a digit@valletOinside Kik
Messenger, unlocking digital stickers that were accessible in the wallet, and then sharing the

stickers with other users within the applicatiofFhe more Kin owned by a Kik Messenger user,

the highetthe use® Gtatu®level and the more stickers the user cagickess.
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ANSWER: Kik denies the allegations this paragraphHoweydoes not require that a

decentralized economy be achieved. The Commission has made up this requirement out of whole

cloth. Further,Kik wasone of the onlytoken selles amongSt hundfedsf not the only onejo

“ offer a token withinitial functionality at the time of the sale. To stafE purchasers could link

their digital wallets to their Kik accounts and display tlkamr balances, which was important to
show stata within the chat communityAnd to demonstrate K8 potential, and to study initial
user behavior, Kik launched a Minimum Viable ProdaMV{PQ that integrated Kin within Kik.

The MVP allowed users to ugen to access tiered premium content, such as sticker packs, that
were unlocked depenttj on the amount of Kin owned. This use case was far@operficialO
Despite the Commissi@skepticism stickers are quite pdbsy a billion dollar industry. One

messaging company, Line, earned over $250 million in a year, solely from digital stidkers.

the publi€8 response to K& MVP proved that it was not merely superficiad)ug'hly 20% of
the thousandsf TDE purchasers linked their wallets to thKik accounts and participants
applauded the Company for implementing Kin into Kiine One social media poster said,
Q\wesome! Tha® what happens when you have a real app already in place and devs ready to
implement the new featuré€3! Another added@2 hours an[d] we already see abguict
implemented in the app &

Even given this initial functionality, these uses were always intended to be a stepping
stone from which Kik and other developers could build informed user experi2ncethe extent
of Kin@ utility. As Mr. Livingston told the SEC Staff, Kivanted there to be ways to use Kin

on day onébut acknowledged from the beginning tk¥ten there would bmany, many more

ways to use Kin, obviously,’over tinde

103# The stickers that Kik creéad for its purported Minimum Viable Product were small,

emojtlike images, predominately a cartoon honey badger, such lasldhe
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NSWER: Kik admits that the image shovismone of the stickers created for the sticker

packs thai TDE participants could unlock after linking their Ethereum wallets to their Kik

accounts.Stickerpacks including stickers and emaojis such as this @arexe created after rigoroﬂ
eanse———
design iterains,based on consumer research and experienalyzing what Kik users and Kin

CEEEE— O
purchaseE would want to u?tom the Kik Points project, for example, Kik learned that its users

were interested and would spend digital currenoyrtiock digital stickersAnd the consultags

report confirmed as much, findingatQoken deman@would be driven by the fact tha@tiser[s]

canuse [the token] to purchase exclusive digital cont¢exclusive smileys, stickers, memes).

Kik denies the remaining allegations ingipiaragraph \/\/Q\\ (PWJ[( 7 /0/1 V\UP 2 N ﬁf(/
104# Kik did not design the cartoon sticker to encourage people to buy Kin fer non

investment purposes, and, in any event, the stickers could not be purchased usiRatKer,

Kik developed the stickers based on an effort to create a hypatt@seOfor the tokens, which

Kik believed was relevant to whether Kdksales of Kin were securities transactions under the

securities laws.As one Kik executive wrote in a June 2017 email to other company executives

about how the company had definechMium ViableProduct:

The definition was written with one purpose orf@®MPLIANCE .
This is NOT an MVP [Minimum Viable Product] for product
purposes,nor to satisfy any good user experience for crypto
participants. We discussed that once we integratarfanKik we
will rebuild the entire product bottom up and the MVP will not be
used in anyvay.



(emphasis in original).Similarly, in June 2017, a Kik employee admitted to another by email

when discussing the lack of guidance they had received abairyipo sticker§

Basically it does@ really matter. The whole point is to make our
legal department happy, not the users (who are actually investors
and probably could care less that they got a sticker pack for their
$10K investment into KIN).

ANSWER: Kik admits that the text quoted in this paragraph appeared in emails from Kik

Kik denies the remaining allegations in this paraghegpéin initial matter, it is more
r-/—\

\[\U\\Nﬂ than a little odd for the Commission to suggest that there is something ngfamut a company
O\L W And yet again, this characterization of the fastdistorted to make
%(Q& ¢ Is claim, the Commission relies on an email by a Kik employee written three rhefdhathe

TDE, which the employee described to the Commission as an expression(tisiisatiorO

because he did not yéunderstand enough about the legalities of the TDBut this same

employee told the Commission that once he understood, he wariekietdull advantage of the

situationQand made sure to establisthiteria for the MVPthat would allow Kik toQyenerate
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learnings that we can then evolve the product@¢SeeKik @ Answer to | 103.)

Additionally, the former Kik employee cited in thecead block quote was a non
executive, based in Israel, who was not involved in developing the vision of Kin. Any view he
expressed was his view alone andthat of the ComparG. Further, the recipient of this email
(who was actually the individual nesnsible for creating the stickgrsdisagreed wit this
sentiment In fact, this employee informed SEC Staff that he disagreed with the other ind®idual
opinion that the content of the stickers did not maand insisted that he thought the stickers
would be useful and of good quality.

105# Kik did not mention the statisased stickers in any public announcements or
otherwisediscusghesecartoonstickersin marketingto potentialpublic saleinvestorspeforethe
public sale.Because public salavestors could not have known about the stickers before buying

Kin, the stickers could not have been a motivation for these purchases.

-71-
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ANSWER: Kik admits that it did not specifically reference the stabasedstickers in lyl
public announcements prior to th®E. Kik denies the remaimg allegations in this paragrap
which pretend that stickers were to be &ionly conceivable usaVhile Kik did not specifically
market the ability for Kin owners to unlock statussed stickers, Kik frequently described
examples of potential Kin use cases in the months leading up to theblrid&hy of which
involved stickers (SeeKik @ Answer to 149, 63, 102, 103, 105For example, Mr. Livingsto®
May 25 Medium post indicated that Kin would be useddmrying and seiihg stickersO But

more importantly, the MVP was only the beginnidas Kik and other developers integrated Kin,

it would be used for more complex and valuable earn and spend transaciieasd) (
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D.#  Prior To The Kin ICO, The SEC Issued The DAO Report, And The
Ontario Securities Commission Told Kik That Kin Was A Security

106# On July 25, 2017, two months prior to I8koken distribution event and before all
of the sales to public investors, the SEC issued a Report of Investigation pursuant to Section 21(a)
of the Exchange Act (théDAO Reporf) stating the SE@ view that digital assets may be
securities, and that the federal securities laws and registration requiréaygsiisto those who
offer and sell securities in the United States, regardless whb#hessuing entity is a traditional
company or a decentralized autonomous organization, regardless whether those securities are
purchased using U.S. dollars or virtual currencies, and regardless whether they are distributed in
certificated form or througdistributed ledger technologyThe DAO Report focused on the
Howeytest, the same legal standard Kik had been discussingpfahs.

ANSWER: Kik admits that the SEC issued the DAO Report on July 25,, 201/ that it
contains the quoted language. Kik denies the remaining allegations in this paragraph. The DAO
Report did not provide adequate guidance for companies attemp@adéoappropriate steps to
ensure compliance withhé U.S. federal securities la@sand wa actually, in hindsight,
affirmatively misleading to companies like Kik. At the tinMy, Livingston saidoublicly that it
made@omplete sense to [Kik] and [was] fully expeddtiat the SEC would determine that the

DAO was a security(SeeKik @ Answerto !! 17, 75.) The token at issue in the DAO Repass

72
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vastlydistinguishable from Kin This was becaus@among other things, the token at issue in the
DAO report entitled participants to vote and recddavardsOQwhich the cefounder compared

to (buying shares in a company and getting . . . dividédatsg the company informed investors
that it would fund projects in exchange for a return on investmileither Kin nor the Kin
ecosystem possessed any of these qualities, and therefore Kik feltisatsii@ssessment that
the TDE would not constitute an investment contract.

107# Within days of the issuance of the DAO Report, Kik contacted the Ontario
Securities CommissionGDSQ) regarding the legality of the Kin offeringThe OSC is a
regulatory agencwhich administers and enforces securities legislation in the Canadian province
of Ontario, where Kik i©ieadquartered.

ANSWER: Kik admits that the OSC is a regulatory agency which administers and
enforces Canadian securities laws in the Canadian prowhc®ntario, where Kik is
headquartered. Kik further admits tiitatontacted the OSC regarding the legality of TRéE in
Canada. Kik denies the remaining allegations in this paragraph.

108# From August to September 2017, including during a-fadace meetig on
August 14, 2017, Kik executives and outside counsel discussed the Kin offering with thénOSC.
the discussions, OSC staff members raised concerns that the sale of Kin would violate Ontario
securities laws because Kin tokens were investment casaadt thus, securitie®uring these
discussions, the company and regulators specifically discussed the United States Supréne Court
decision inHowey

ANSWER: Kik admits that from August to September 2017, Kik representatives met
oncewith the OSC to discuss K& sale of Kin but denies the remaininallegations in this
paragraph. Kik and the OSC staff did not me@liscuss[DHoweyDthe OSC staff member
actually indicatedhatshe did not believe thétoweywould even apply to t@n sales in Canada

given that theasewasold. As Kik@ former CFO informed the Commission Staff:

[T]here was one very perplexing comment frithe OSC staff
member] We said that we believed that we complied witive --

ran we 4t (1 stotemont Srom e
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/\)\p\ that we reviewefl Howeyand that we were not a security under the
Howeytest. And her comment back to us was that wasrg old
framework and she did@ think it was applicablewhich was a bit

/‘) of a shock to us.

And to Kik@ knowledgethe OSC never reached a finabnclusion regrding Kik3 sale of Kin

or whetherit would consider its sale of Kin to be an offering of securitiexler Howey or
otherwise In fact the OSC admitted to Kik that it had not reviewed all the material that Kik
submitted to the OS@yhich Kik believedwould havedemonstrated that K& sale of Kin was
not a security.

In any eventunlikein the United States, in Canada regulators are permitteéaction
in the interespublic policy,evenif there is no violation of existing sadties law In other words,
under Canadian lawhe OSC couldeek to regulatik @ sale of Kin, even if the sale was not a
securities offering under existing lawhis created significant regulatory uncertainty in Canada

even if the sale did not involve @nvestmenicontracOunder Howey. The SEC knows all of

18 %(&)*%#

#

this, and in light of thaflact, the Commissio® allegations about K& interaction with the OSC

are deeply misleading.

109# On or about September 5, 2017, as later confirmed in a November 2017 letter fram
Kik @ outsidecounseto theOSC,ADSCstaffdefinitively communicatedto Kik @ outsidecounsel]
a positiorthatthe [saleto the public of Kin] constitutedanoffering of securities
ANSWER: Kik admits that Kik3 Canadian counsel wrote the language qu In this
paragraplin a letter. Kik denies the remaining allegations in this paragrapistated previously,
the OSC never told Kik what regulatory framewoit would apply D let alone whether it
determined thiathe TDE would be an offering of securiti®sand had not yet reviewed the
materials Kik submitted for their review.
110# After learning of the OS@ position, Kik barred Canadians from purchasing Kin
in the publicsale.

ANSWER: Kik admits that it did not allow Canadian residetitpurchasein in the

TDE, based in part on its discussions with the OSC. Kik denies the remaining allegations in this
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paragraph. To be clear, K&kdiscussions with the OSC had absolutely no beamnghether e

L : : : i (ot
Kik believed its sale of Kin to United States purchasers wouddify asa sale of securities under

. . .. . icipatio”
United States lawln addition to the reasons set forth ahawe securities laws statutes in eEéﬂ‘“T’
respective country are different, withfferent regulators, and different case lamd whether ot

not the TDE would have been a securities violation in Canada is totally irrelevant to wheth\‘-ﬁ‘l&ik”me’

violated Section %f the Securities Act
111# Kik did not make a similar overture with the SEKIk did not register the offering x
and did not restrict United Statbased investors from purchasing Kitunited Statedased
investors were deprived of the disclosures and protections to which they were entitled ur@léﬂhi?
federal securitielws. /%'O
ANSWER: Kik admits that it did not register its offering with the SEC, nor did it restrict
United States purchasers from buying Kin. Kik denies the remaining allegations in this par%rar%?o
Kik is not obligated to seek permission directly from the Commission befllieg a non
security. But notably, though the Commission has informed other companies that their token sale
would constitute an investment contract in time for the company to change course, the
Commission provided Kik no similar opportunity. Sge https://www.sec.gov/news/press

release/201-227.)

VI.# THROUGHOUT THE KIN OFFERING, KIK EMPHASIZED ITS OWN
IMPORTANCE TO KING FUTURE SUCCESSAND THE ACTIONS IT
WOULD TAKE TO SUPPORTKIN

112# In the initial public announcements of Kin and throughout the Kin offeKiig,
emphasized the central role of its present and future efforts to make the project successful, as well
as itsfinancialincentiveto do so,andthe impactthoseefforts would haveon the future value of
Kin.

ANSWER: Kik denies the allegations in thiparagraph. From Ki{® public
announcement of Kin through the TDE and today, Kik has made clear that the Kin economy

would not be successful unless there was broad patrticipation from consumers and developers.
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(SeeKik@ Answer to !l 89.) This was basedn Kik@ experience with Kik Points, agll as

consumer research fromiik@ consultantindicating that a high percentage of prospective
purchaser§expressed concern about the risk of a centralized company stopping support for thejr
token, creating failw riskOand Qhought a centralized company would not be able to support
fully decentralized products and/or implement them corré€tly.makes no sensthat Kik3
marketing strategy would®mphasizefp Kik@ Qentral rol® in Onak[ing] the project
succesfulOwhen Kik@ research and experience told them that this would both hinder the
projectd development and drive away potential ecosystem participants. As sudB, Kik
messaging throughout was clear tkiae carfd do this alone. We céindo it alone fom a
technology perspective. We €hdo it alone from a digital service perspectivéis really does
have to be a community effaf
113# Kik repeatedly described specific, future actions the company itself would take to
try to drive up Kir8 value, whib had no reasonable prospect for completion (and, in fact, were
not completed) in advance of the planned 2017 public daile.promised that it would create
demand for Kin, thereby increasing its value, by building the Kin Ecosystem, integrating Kin into
Kik Messenger, implementing@ransaction servig@o supplement the Ethereum blockchain and
seeking a longerm improvemen of the blockchain, and creating @Rewards Enging as
discussed below.
ANSWER: Kik denies he allegations in this paragraph is telling that, despite making
the claim that Kikdepeatedly described specific, future actions the company itself vaka@t
this paragraph does not quote any of them. Kik stated that it would serve as a participant in the
economy like any other consumer or develop&nd, as state previously Kik made clear that
the success on the economy was dependent on broad etotisbfrom consumers and
developersvell beyond Kik. (SeeKik@ Answer to !! 8-9, 112.) Also, while Kik employees
worked on the Rewards EnginketKin Foundation, a separate andidet legal entity from Kik,
was initially responsible foadministeriig Kin Rewards Engine and contributing to the further

development of the Kin(SeeKik @ Answer to 167.)
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114# Because of Ki® numerous public statements before the p%sale, including

statements about the profitability and tradability of Kin, &ikwn mportance to the Kin project,

Kik @intentto profit from theappreciatiorof Kin, andKik @& plannedutureactionsto supportKin,
investors who bought Kin reasonably would have expected future profits to be derived from the
entrepreneurial and managemdiorts of Kik and its agents.

ANSWER: For all of the reasons stated herelfik denies the allegations in this
paragraph.Kin purchasers were not led to expect profit based on the efforts of Kik, as part of a
common enterprise. Rather, the totality Kik@ promotional materials and statements
emphasized Ki@ utility as a medium of exchange, and the need for developers and users other
than Kik to adopt and champion Kin for it to succe¢8ee e.g, Kik@ Answer td! 9, 10, 46,

58, 62, 63,72, 73

A.# Kik Emphasized That Kik Itself Intended To Profit from Kin @ Appreciation

115# Kik repeatedly told potential Kin investors that Kik intended to profit alongside all
other Kin investors from the future rise in Knvalue that the company itself would help generate.
For example, at a June 2017 conference in Ching3KIEO highlighted the plan to award Kik
30 percent of the outstanding supply of Kin and said the corf@nyal now is just to grow the

value ofKinQ

This Bthis is the beautiful thing for Kik: @ also fundamentally a
new way to monetize. So, for us, @e setting 30 percent of Kin
aside for Kik, as a financial incentive for us basically to put this huge
messenger into this ecosystem, and to gt wiole ecosystem
going. And so (indiscernibl&)you know, webour goal now is just

to grow the value of Kin. The more we do that, the more the value
of our 30 percent grows. And We now looking at that as the
fundamental way that we monetize thisuyanow, eight and a half
years of work, and $120 million invested.

ANSWER: Kik admits that the block quote cited in this paragraph contains language that
Mr. Livingstonspokeat a June 2017 TechCrunch conference in Cht@wvever, this paragraph

removes hese quotes from context and distorts Mr. Living&amessage, aridik denies the
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remainirg allegations on that basisMr. Livingstor(3 prevailing message dt the TechCrunch
conference was that Kin could create a new economy of digital services thatl aféelopers a

chance to compete with dominating players. In fact, immediately before the language the

Commission chose to extract, Mr. Livingston stated:

[T]herg3 a huge problem. Just like for Kik@ very hard for
[developers}o find a sustainableusiness model.@& very hard for
them to do advertising, very hard for them to sell physicairtual
goods.So now with Kin and what we call the KiRewardsEngine,
they can say wait I@©not do ads, I€ not try to sell stuff, l&B
just bring people together and get them to provide value to each
other using this cryptocurrency Kin

Then, Mr. Livingston gave the quoted statement in response to tii# ¢rasstion about how Kik
Qnake[s] money . . . [w]ith all the Kin that [Kik is] sitting on atrheO
116# Similarly, at the June 28, 2017 San Francisco Bitcoin MpetKik@ CEO

explained that setting aside Kin for the company at the beginning made sure that Kik was

committed to working to increase K&value:

| think what we can guarantee is we atfkein on this. You know,
this isDthis is something w&e been working t@® towards for a
long time, but this is something that is in our financial best interest,
because of the 3@ercent but actually, like, just to be honest, like,
this is something @/ have to do. We cannot compete with Facebook.

ANSWER: Kik admits that the block quote cited in this paragraph contains language that
Mr. Livingstonspokeat a June 28, 2017 Bitcoin Megt Kik denies the remainirgglegations
in this paragraph, which amisleading by omission. Mr. Livingston was abundantly clear that

Kik could not alone control Ki@ value The undoctored quote reads:

So we can not guarantee value with Kin. | think once you create a
cryptocurrency it sits on exchanges and the pricata$ set by the
market based on supply and demand. So you know supply is fixed
and demand goes down the price is going to go doiuwt. | think

what we can guarantee is @ all in on this. You know this is
something w&e been working to towards for a long time but this
is something that is in our financial best interests because of the
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30%. Actually, like just to be honest like this is something w¢ have
to do. We cannot compete with Facebook.

As with his many other lic appearances/r. Livingston@® overall message to attendees
was thatunlike other cryptocurrencsehat existed at the time, Kin would form the basis of a new
economy that would allow seamless earniagd spending within digital applications.
Specifcally, he statedve@e trying to create this. .new open ecosystem where any developer
can come in and innovate, as a consumer you can move between any of them, try them right away
easily, bring your identity with you, start earning and spendingdfiicteonless but secure way
wherever you g@®

117# And again, at an August 18, 2017 conference in CaBedaideo of which was

made available on the Internet by September 9, ZIHiK repeatedly assured potential buyers

that the company was going to do saking it could to make sure that early investors and Kik

Onake a ton omoneyO

But, now, with the cryp}ocurrency,@tin Kik@ best interest to get
people paid because ttgatvhat w&e trying to do. Wee trying to
build this €onomy . . .

Whether i€ music, | create a great song. | listen to your great song.
A game, | create a great level. | play your great level where
consumers are coming together, providing value to each other and
facilitating that with the cryptocurrency.

The more you do that, thmore valuable, the more demand for the
cryptocurrency there will be. And with sort of a, you know,
cryptocurrency, you can guarantee a fixed supply, guaranteed
scarcity. Sogpply stays the same. Demand goes up. The price goes
up such that if you set somaside for yourselves and you give other
people the opportunity to participate and contribute, everybody can
not only build this amazing new ecosystem and platfout also
make a ton of money.

ANSWER: Kik admits that the block quote cited in this paragrapntains language that
Mr. Livingstonspokeat a Conference in Cangdahich actually took place on August 14, 2017

Kik denies the remaining allegations in this paragragBeeKik@ Answer to | 10.) Mr.
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Livingston® statements focused overwhelmingly on @iatility as a medium of exchange, and,

when read in context, made clear that the purpose of Kin was to create a new economy of digital

services:

B.#

F*

And so tha€ really the utility is like in Kik, for example, how
would we use it in Kik? We want to bring consumers into Kik and
we want to get them providing value to each other and using the
cryptocurrency to facilitate it. You know, on Kik, if you host a great
group chat, today you do that for free. You know, we dergthing

as consumers for freeWe never get paid. But now with a
cryptocurrency, 8 in Kik@ best interests to get people paid because
thal® what wée trying to doWeQe trying to build this economy,
whether i@ around chat. You know, | host a grgedup chat then |
join your great group chatyhether i3 music. | create a great

song, | listen to your great song. A game, | create at great level, |
play your great level.

Kik Emphasized Its Experience And Ability

118# Kik repeatedly promised to appi§ik @ own expertise, experience, and resoufces

including the anticipated proceeds of the Kin offefiitg establishing Ki@® value and increasing

Kin@® futurevalue.

ANSWER: Kik denies the allegations in this paragrafbver and over again, Kik was

clear that its owiiexpertise, experience, and resouéaesre insufficient on their own to support

the Kin economy. SeeKik@ Answer to !! 8, 9, 112.)And, although Kik acknowledged that

Kin@ price could potentially increa as a function of supply and demand, as is the case in any

economy (as well as goods, products, and other consumer items), the vision was to create a hew

and sustainable digitaconomy centered around KiSeeKik @ Answer to !! 9, 10, 46, 58, 62,

65,72, 73.)

119# Kik touted its previous accomplishments and the popularity of Kik Messenger.

Kik @ May 2017 white paper provided performance data for Kik Messenger, including the number

of monthly average users and age of the active user base, and no6&¥ifuitthe applicatio®

users live in the United Statekik asserted tha€jt]he size of the [Kik Messenger] user base,

demographics, and community ethos make Kik a unique venue where cryptocurrency may be
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introduced, adopted, and utilized by a largenstaeam audienc®The Kin projectOKik said,

wasCanopportunityto integratechatwith true digital commercewithin anexistinguserbaseO
ANSWER: Kik admits thafjuoted language appeansKik@ May 2017 white papgbut

the Commission is misleadimgits characterization of the Kin white papén the othe28page

of thewhite paper, Kik stated that it intended to contribute to the economylaseaof many

participants rather than a landlor@®and Kik made clear that the econdBsuccess was

dependent on consumers and developers using Kin as a medium of exchangeyemhiei

beyond Kik. And while Kik acknowledged that @iseritage has been built on cl@it,also said

that Gt now hopes that its legacy will be in catalyzing a new, dedergdaecosystem of digital

services for daily lifed (SeeKik @ Answer td! 112, 118.) No reasonable reader of this language

would believe that Kik was offering TDE participants an opportunity to profit solely fror@Kik

efforts as part of a common ergase.

120# Kik@ white paper also touted Kékmanagement and included a fpaige section
describing the biographies, professional experience, and skills of seven Kik executives and
identifying the names and titles of 13 otkkin Core Tear®members.Forexample, Kik8 white
paper touted that the comp&CFO had previouslgpent more than 20 years leading finance,
operations, and strategy for both established and startup confianiagous sectorsAnd Kik@
chief product officer(rought] startp and academic research experience t@Kiid wain the
final stages of completing his PHIKik did not provide a biography of any néfik personnel,
and, in the white pap@&GCConclusiot®section, Kik assured potential buyers that it waldidge
all its resources to make Kin the primary transaction currency in its chat app and promote services
from the Ecosystem to its millions w$ersO

ANSWER: Kik admits that its white paper contained biographies of several Kik
executives and employeemndthatthe allegations in this paragraph inclugetain incomplete
quotes from Kik3 white paper. Kik denies the remaining allegations in this paragndpth
again mischaracterize the white pdpeprimary message. As was customary in the

cryptocurrency indusy at the time Kik included biographies of the team members that were
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working on aspects of the token salBut Kik was beyond clear thdt although it intended to
participate in the Kin economy, the econdisuccess was dependent on consumers and
develpers using the token as a medium of exchar{§eeKik @ Answer td! 119,120.) The
whitepaper did not lead readers to expect an investment opportunity, but instead the opportunity
to participate in this new digital economy.

121# Similarly, in the May 252017 video that Kik issued when announcing the Kin
project, the company emphasized B¢k has both the experience and the resources and the user
base to really make thimpperO

ANSWER: Kik admits that the video announcing Kdkvision of the Kin ecormy

containedthe quoted languageKik denies the remaining allegations in this paragraghch

deprive this statement of contex¥r. Livingston® full statement reads:

| think we can make a better experience for consumers but also a
better future for ®ciety in generalKik has both the experience and
the resources and the user base to really make this hapmpen.
success of this project really comes down to how many other
people can we get excited to compete with us, to join us, to work

with us and tobuild this together.

When read in contexir. Livingston@ messagsimply echoes<ik @ fundamental messagbat

it hoped toGspark the creation of this ecosyst@ut Qvanted] this ecosystm and Kin to go

way beyond KikD (SeeKik@ Answer td! 119 122)

122# Kik re-emphasized its experience and expertise throughout its marketing of the

offering, both in public statements and in private meetings with potential inveBtasviedium
post on September 6, 2017, the day after the Qf@nitively commuicated [to Kik3 outside
counsel] a position that the [sale to the public of Kin] constituted an offering of secOKiile&

CEO stated he was promoting Kin@my friends and famil@in partbecause:

Kin has at least one participant who was all in:.Kikth one strong

digital service on board from day one, Kin can enjoy a good start
regardless of whether or not other digital services adopt it right
away. Kik has 15 million monthly active users, many of whom are
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already accustomed to exchanging diggabds, SE stickers

and emoiji, through that.

ANSWER: Kik admits that on September 7, 2017, Mr. Livingston posted an article that

contained the language block quoted in this paragraph. Kik denies the rgradiegations in

this paragraph, which misatacterize the nature of K& public statementsMr. Livingston

stated Kil8 intention to participate in the Kin economy, with the hope that its user base would

paricipate as well.In thesameblog post, Mr. Livingston stated:

C#

This is about a movementA movement to build an ecosystem
where people get fairly compensated for the value they provide to
digital services. A movement to build an ecosystem where smaller
developers have a fair shot at making a living when they do what
they love and build gréghings. A movement where consumers get

immersive and unique experiences catered to their interests and
needs.

A movement is only as strong as the people behind it, and a
movement this ambitious needs as many people as possible.

Kik Promised It Would Create Demand For Kin By Building New
Products, Services, And Systems For TheKin EcosystenO

123# Among other specific, affirmative steps that Kik told potential investors it would

take to increase demand for Krwhich, in turn, would drive up Ki@® priceDKik promised that

it would use funds from Kin investors to create and promote a decentralized economy, which it

called the(Xin Ecosysten®in which Kin could be used to buy goods and serviték @ white

paper stated:

To foster an ecosystem that is natyoopen and decentralized but
also more compelling than its traditional counterpart, Kik must
create a series of new products, services, and systems. Building a
decentralized system is a complex process, and the transition to it
must be done in a measur@ad responsible way over time.

ANSWER: Kik admits that its white paper contained the language block quoted in this

paragraph. Kik denies the remaining allegations in this paragraph. Although Kik articulated its

intent to integrate Kin within Kik, includg potential new use cases, Kilsorepeatedly stated



DRAFT

"5 01 8'Y6(&)*Yo#

#

0 on---

that the Kin economy dependt participation of ma¥ly other users and develop@seKik @
Answer to}; 8, 9, 112,119, 122)

124# Kik@ white paper also stated that Kik would @ee ecosyste@ chanpion and
will showcase Kin to its millions of use@and, Jo]ver time, Kik will also promote other Kin
digital service®OKik made clear thafKik must help to establish K fundamental val@@and
that OKik will build fundamental valu®In addition, Kik8 May 25, 2017 Medium post said,
Jo]nce we have established the new cryptocurrency, we will create demand for [Kin] by
encouraging people to earn and spend Kin wittikaO

ANSWER: Kik admits that its white papemd May 25, 2017 Mediumost contairthe
incomplete statements quoted in this paragraph. Kik denies the remaining allegations in this
paragraph. As stated herekik intended to be, and was, tlfiest to integrde Kin within its
applicationband in fact dunched initial funabnality within Kik at the time of the TDEKik
believed that it was important for participants to start using Kin immedjatedffo demonstrate
the viability of Kin working inside an applicatiai® show other developers how it could be
integrated. Buit could not stop the®Kik knew that the project could only succeed if it garnered
a wide base of user§SeeKik @ Answer td! 8, 9, 112,119 122)

125# Kik made clear that the sale of Kin would be used not onlydtmd Kik
operations[Pbut also todinance the Kin roadmaPpKik@ CEO stated at the San Francisco
conference in June 2017 that Kik would use sale proceeds to build sy@ems. launch this
whole broadeecosysten®

ANSWER: Kik admits that the incomplete quotes in the first sentence of this paragraph
appear inthe Kin white paper. Kik also admits th#te quoted language was among Mr.
Livingston® comments at thdune 2017 Bitcoin Meetup in San Francisco. Kik denies the
remaining allegations in this paragrapkik built preliminary infrastructure underlying Kin, and
hoped ta3park the creation of this ecosyst@byt knewand consistently statékat many others
would need to adopt Kin for it to succeedn fact, at the Une 2017 conference that the

Commission quotes from, Mr. Livingston stated that the economy nédumasands, and at
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some point tens of thousands, of developers to build that new and alternative ecosystenj and

digital services, an ecosystem that consumang their identity, own their data. .[and is a
fair and lucrative platform to build orO
126# Throughout the period in which Kik offered and sold Rincluding through Kik3
last sale of Kin in the public sale that ended by September 26 f#0&7ewas no Ecosystem as
described in Kik& white paper and other marketing. In addition, no company or g@rssreven
Kik Bhad told the public about any good or service that it would sell in exchange forl Kene
was, simply, nothing to purchase witimkat the times Kik sold the tokens through September 26,
2017, or even when Kik distributed the tokens on that date. And Kin did not have (and does not
have) legal tender status in gagisdiction.
ANSWER: Kik denies the allegations in this paragraph. At the time of the September
2017 TDE, the decentralized Kin economy that Kik had marketed, did ¢SistKik @ Answer
to !16.) Further, the Commissié reference t@egal tendeDis wholly irrelevant as Kin falls

under the general definition of&aurrencyQas well as such definition under the federal securities

laws.
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127# Kin investors reasonably would have expected tha@Kiuture efforts to create
and promote the Ecosystem, byilbing new products, services, and systems, would increase the
value of Kin if successful, and, therefore, that the investors and Kik would reap future profits from
Kik @ efforts.

ANSWER: Kik denies the allegations in this paragraph. Kikrketed thd&in economy
as a means for consumers and developers to earn and spend within digital applications, not to
passively investand simultaneouslynade clear that the success of the economy depended on

substantially more than its participatiofSBeeKik @ Answerto !! 8, 9, 112,119 122)

D# Kik Promised It Would Create Demand For Kin By Modifying Kik
Messenger

128# Kik emphasized the importance of Kik Messenger and its numerous users to

potential Kin investorsKik told potential investors that the company would reigeMessenger
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to permit users to buy and sell goods and services using Kiki@ white paper stated thakkKi
would Qeverage its large existing user base to drive mass ad@utidfin, and thatXik will
build fundamental value for the new currencyilegrating Kin into its chat applndeed, Kin
will be Kik@ primary transaction currency, and Kik will be the first service to join the Kin
Ecosysten©

ANSWER: Kik admits that the quoted language appears i@3ikite paper. Kik denies
the remaining &gations in this paragraplKik built preliminary infrastructure underlying Kin,
and hoped t@xpark the creation of this ecosyst@m,t knewand consistently statetat many
others would need to adopt Kin for it to succeed. But emphasizingripertance of Kik
Messengegdwould have been absurd, given Kkfirsthand knowledgdrom the Kik Points
experimenthat a currency which relies on one application would derail the projgeeKk 3
Answer to; 112.)

129# Specifically, to achieve such edration, the white paper stated that, first, Kik
would integrate digital wallets for each Kik Messenger user account so that users could engage in
QGrommon wallet interaction®and that, thereafter, Kik wouldvork to integrate Kin into Ki@
chat ecosysim for the benefit of users, platform developers and partners . . . by employing the
same iterativ@roces®f researchexperimentatiorandfine-tuningthathasmadeKik successfud

ANSWER: Kik admits that its white paper contains the quoted languagesiparagraph
and that Kik believed it would be the first to integrate Kin into its application to spark the creation
of a new ecosystenKik denies the remaining allegations in this paragraph.

130# Kik@ white paper identified hypotheticaise cas&3that were possible ways that
Kik might change Kik Messenger so that users could buy and sell goods and services using Kin.
One such use case, for example, consisted of charging a fee (paid in Kin) to app users wanting to
attend chats withelebrities.

ANSWER: Kik admits that its white paper includéxampléuse casefor Kin, one of
which wasQ/IP Group®where users would pay Kin to chat with celebrities, other influencers,

or to access premium content. Kik denies the remaining allegations in tgsaur. The white
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paper was intended to inform developers and users how Kin tokens might be used injthe future.
For obvious reasons, Kik provided examples from its own application. This does not negate the
litany of other statements indicating that &ikntegration alone would be insufficient to sustain

an economy.(SeeKik @ Answer td! 8, 9, 112,119, 122)

131# Kik provided no date by which it would complete Kinintegration into Kik
MessengerHowever, Kik made clear that its integration efforts wiazdntinue beyond any public
sale of Kin. A June 2017 online news article, for example, quoted a statementZER that
the company woul@dd more and more ways to use [Kin] inside Kik . . . in the latter part of this

year [2017] and into next yef2018].OKik controlled Kik MessengerOnly Kik could modify
Kik Messenger to incorporate Kiransactions.

ANSWER: Kik admits that a June 2017 article included the quoted language contained
in this paragraphand that Kik alone controlled its applicatigik Messenger Kik denies the
remaining allegations in this paragrapWhile Kik would continue iterating on its applicatién
as it has since Kik Messenger launched in ZDRB @ basic functionality existed on the day Kin
was launched. However, Ki&nd any other application that integrated Kin would not stop
innovating and improving user experiences after integr&trather, in order to continue offering
users unigue and desirable experiences, applications would necessarily adapt to user feedback
and usage and improve applications of KiFurther, any developer, not just Kik, could integrate
Kin within their respective application8But Kik was not obligated to do so, nor was any other
developer, and this has no bearing on whether the TDE wasestment contract.

132# In fact, when Kik distributed Kin on September 26, 2017, none ofitbe cas®

examples suggested by the white paper were avail@hlese examples were purely hypothetical.
Furthermore, at that time, there was no digital wallehiwiKik Messenger that would enable
users to hold or conduct transactions with Ki@ther than providing investors who had Kik
Messenger accountath accesso digital stickers(whichinvestorgdid notlearnof until aftertheir

purchasef Kin) andareportof howmanyKin theyowned Kik Messengehadnotbeenntegrated

with Kin.
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ANSWER: Kik denies the allegations in this paragrapfhe Commission omits a key
word: GxampleO Kik did not Guggeddthat thethypotheticaDuse cases in the white paper
would be available at the time of the TBEhey were listed a@xample useasesO The white
paper explained that these weéBeveral possible use cases demonstrating how iday be
integrated into the Kik applicatiot® This allegation falsely suggests that Kik had suggested
these uses would be available at the time of the TDE. Nonetheldss time of the September
2017 TDE, Kin was integrated into Kik Messenger, and the Kin economy was funct{Seal.
Kik@ Answer 6 | 16.)
And although neither Kik nor the Commission can divine what each and every Kin
purchasers ha@earn[ed] oOprior to the TDEPKik had stated many times that Kin would be
integrated with the use of stickersSegKik @ Answer to !!49, 63,102, 103, 105.)

133# Potential Kin investors reasonably would have expected th& Kibmiseduture

DRAFT

"5 01 8'Y6(&)*Yo#

#

effort to integrate Kin with Kik Messenger would increase the value of Kin if successful, and,

therefore, that investors and Kik would reap future profimifiik@effort.

ANSWER: Kik denies the allegeons in this paragraphAs stated herein, Kik did not

lead purchasers to expect that @ilefforts would increase the value of Kin, nor did it promise or
suggest that Kin purchasers could earn profits. Ralkeremphasizd the Kin economy as a
means for consumers and developers to earn and spend within digital applications, not to
passively investandit made clear that the success of the economy depended on substantially

more than its participation(SeeKik @ Answer td! 8, 9, 112,119, 122)

E# Kik Promised It Would Create Demand For Kin By Implementing New
Technology To Allow For Scalable, Fast, And CosEffective Transactions

134# Kik promisedo maintainanactiverolein developinghetechnologiesor thefuture
use ofKin.

ANSWER: Kik denies the allegations in this paragraph. Kik stated that it would be a
participant in the Kin economy, but that the econ@rsuccess depended on participation from

consumers and developers aside from Kik. Further, Kik made clear that the Kin Foundation, a
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separate legal entity from Kik, would assist in the development of the economy, in¢hrdingh
ypen governance of iteesources togethewith other ecosystem partners, the support and
advancement of the technology related to &iimplementation, and all matters related to
ecosystem membership, including the Kin Rewards Er@ine.

135# Kik explained that Kin would initially opate on the prexisting Ethereum
blockchain, but this approach created kn@pijlatform limitationgthat were expected to impede
the actual use of Kin to buy or sell goods or serviégk.said that the Ethereum blockchain could
handle only relativelymall numbers of transactions, was too slow, and imposed a fee for each
transaction. Kik therefore recognized that the Ethereum blockchain was incapable of running
consumer applications at sufficient volumesxmale(Qto make Kin successfuKik @ white paper
acknowledged a need for futugsignificant advancesE in blockchain technold@o enable a
(highly scalable, low latency, and cost effective decentradigstémsO

ANSWER: Kik admits that the language selectively quoted in this paragraph appears
the Kin white paper. Kik denies the remaining allegations in this paragraph. While Kik
recognized th@otentiallimitations of the Ethereum blockchain, the Kin white paper emphasized
that Kik would welcome the opportunity to work withe (blockchaintechnology community
implying that others would devel@n alternative solution to Ethereuwihich is consistent with
its belief that Kin would quickly become decentralized

136# Even though Kik chose the Ethereum blockchain ag&itatform, Kik could not
use this blockchain for Kin transactions within Kik Messenger, let alone by numerous other
companieswhichKik hopedto attractto theKin Ecosystembecaus®f Ethereun@technological
limitations. For example, Kik believed that giving only five Kin ks to each Kik Messenger
user would absorb 23 days of the computing capability of the entire Ethereum network.

ANSWER: Kik admits that despite the revolutionary technology underlying the
Ethereum blockchain, Kik realized tHathereumcontained technological limitatiortsat could
potentially cause issues with a digital token used for a high volume of transadfiindenies

the remaining allegations in this paragra@pecifically, this paragraph omits that the Kin white
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paper squaly addressed these potential scalability chall
experience with Kik Points, the expected daily transaction rate could potentially surpass
Ethereun® thoroughput capability and presents a risk of congesting the nedwbrkother

words, judging by use@ubstantial use of Kik Points, Kik knew that there was potential for Kin

to overburden the Ethereum network if it was used as intended.

137# Kik@ white paper stated that Kik would address these issues, and do so in at least

two different ways. First, Kik would implement its owQransaction servig@that would allow
Kin users to temporarily bypass the Ethereum blockchand avoid its logjams and experide
by conducting Kin transactions within Kik Messenger d@entralize®ledger to be operated by
Kik (or by an entity established by KikKik described this new service &8 semicentralized
hybrid onchain and ofichain Transaction Service for scalable interactions with the Kin
cryptocurrencyOSecond, Kik stated thattould seek @ong ternOsolution by establishing a
new entity, thedkin FoundationQwhich would in turnGnove to migrate [Ki@] transactional
infrastructure to a fully decentralized system while retaining a low frictioreperienced
ANSWER: Kik admits that its white paperontains theselectlanguage quoted in this
paragraph, bulenies the remaining allegations in this paragesptiney distort its meaningdKik
never stated that it alone would address the potential issues with Ethereum. What&paper
stated that, much like Ethereum, it woGidelcome the opportunity to work with the blockchain
technology community on accelerating the required advances and testing them in prod@xction
thus implying that others would develop an alternativat®m to Ethereum.Further, the Kin
Foundation is a separate and distinct entity, which is not controlled by 8éeKk & Answer
to ! 34.) As such, it is disingenuous to claim that the Kin Found@iefiorts were one and the
same as Ki efforts.
138# Kik promised to publish &Kin Technical White pap€@that described this
Onanaged solution for Kin toke®And, following its initial announcements, Kik continued to
tell potential investorghatit would seeklong-termtechnologicalmprovenentsthatenabledin

transactionsn the blockchainFor example, during a San Francisco conference3KIEO said
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Kik was Qooking forOa newlockchain 3.0Qwhich Kik itself might create !y pa!t%! with

another blockchain or building its own be&pblockchain.

ANSWER: Kik admits that its white paper contained a referenced@im Technical
White papefOand alsocontained the languag@nanaged solution for Kin tokeii.However,
Kik made many blog posts that were intended to serve as a substitute @irtiBechnical
White papeQKik further admits that Mr. Livingston said the quoted language at a San Francisco
blockchain conference. Kik denies the remaining atlega in this paragraphAlthough Kik
did intend to be a participant in the Kin economy, including contributions to an alternative
solution to Ethereum, Kik stated that ideally, the entire blockchain technology community would
be involved in this effort.(SeeKik@ Answer to ! 137.) Moreover, K& initial support for the
infrastructure of the blockchain is common and wholly consistent with a finding that there was
no investment contract. In fact, EtherebBmhich the Commission has indicated is no¢eusity
Doperates based on a very similar model.

139# As the issues were described by Kik, a coordinated, centralized effort was required
to implement solutions to the existing blockclai@calabilitydand speed issues. A decentralized
group of Kin investrs could not perform these functionsdeed, Kik stated that it intended to
use the proceeds of the token sale to finance this work by Kik employees and contractors, many
of whom it identified by name in its whipaper.

ANSWER: Kik denies the allegatits in this paragraphAs with every aspect of the Kin
economy, aCentralize® effort would be insufficient. Kik, the Kin Foundation, and all
participants in the Kin economy at large were needed to solve scalability issues with Ethereum.
(SeeKik@ Ansver to | 137.)

140# By the time Kik sold Kin to the general public in September 2017, Kik had not
enabledKin transactionsmongusersof Kik Messengethatwould haverelied on Kin@ chosen
platformbthe Ethereum blockchaibbecause doing so would have risked crashing the Ethereum
network. Also, by September 2017, it would have been impractical for Kik or any other

commercial developer to engage in Kin transactions on the Ethereum blockchain, because of the
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slow speeds awvhich the blockchain would hstve processed those transactions, among other
limitations.

ANSWER: Kik denies the Begations in this paragraplit the time of the TDE, Kin was
integrated into Kik Messenger, and the Kin economy was functional, supportesl Bthdreum
blockchain. (SeeKik @ Answer to !! 16, 61, 132.Further, shortly after the TDE, Kin purchasers
could earn and spend Kin within Kik on the Ethereum blockchain. Ethereum had this capability
at the time of the TDE. A software developer kisvedso developed that would allow any app
developer to integrate Kin within their applications, supmbitg the Ethereum blockchain.
While the current Kin blockchain is more scalable and sup@ohigher transaction voluntbat
does not negate that #te time of the TDE, that the Kin economy was functional. The
improvements since the TDE have only highlighted the eco@sugccess.

141# Kin investors reasonably would have expected tha@Kilture effort to achieve
GscalabilityOandspeedvould increaseghevalueof Kin if successfuland,thereforethatinvestors
and Kik would reap future profits from Kieffort.

ANSWER: Kik denies the allegations in this paragraptot only did Kik emphasize the
Kin economy as a means for consumers and developers to earn and spend within digital
applications, not to passively inveBytit made clear that the success of the economy depended
on substantiayl more than its participath. (SeeKik@ Answer td! 8, 9, 112, 119, 122)

Further,Kik @ efforts to foster increased scalability are, at most, infrastruotilging

activitiesPwhich are ot Gnanagerial or entrepreneufiaffortsunder governing law.

F#  Kik Promised It Would Create Demand For Kin By Building A (Rewards
EngineO

142# Kik also promised to creat@he Kin Rewards Engin®an automated system that
Kik would design and program to identify companies or individuals who helped to boost demand
for Kin, and reward them with additional Kinfhus, the Rewards Engine would further develop
the Ecosystem and increase the likelihood that Kik and other Kin investors would profit by

incentivizing developers to make new products and servicdsiror
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143# ANSWER: Kik denies the allegations in this paragraph. The white paper made

clear that the Kin Foundation would ingially responsible foadministeringthe Rewards Engine:

The Kin Foundation will oversee the reserve of uncirculated Kin

with the mandate of promag adoption and growth of the Kin

EcosystemSixty percent of the total supply of Kin will be secured

in a smart contract, allocated to the Kin Rewards Engine, and

introduced into circulation as periodic rewards. The rewards will be

distributed among ecgstem @rtners and the Kin Foundation.
Further, the Commission misstates the purpose of the Rewards Engine. The Rewards Engine
would be a mechanism whésedevelopers would finally be compensated for their contributions
irrespective of incumbent playésompetitive advantages, allowing smaller industry players to
bridge the gap and compete with dominant players in an adveitiaseyl business model.
Allowing developers to be compensateshd therefore incentivized to create content, would
facilitate asustainable economy centered around Kin.

144# Kik@ white paper explained th@O0 percent of the total supply of Kin will be
secured in a smart contract, allocated to the Kin Rewards Engine, and introduced into circulation
as periodic reward®Thus, Kik toldpotential Kin investors that, through its work designing the
Rewards Engine, Kik would further grow the Ecosystem and drive appreciatiainén

ANSWER: Kik admits that its white paper contains the language quoted in this paragraph.

Kik denies the remaing allegations in this paragraph. As stated heremle Kik employees
worked on the Kin Rewards Enginthe Kin Foundation would be initially responsible for
administeringthe Kin Rewards Bgine before ultimately it becoming fully algorithmic and
aubnomous (SeeKik@ Answer t0!143.) Further, Kik made clear that the success of the
economy depended on consumers and developers, aside from Kik, adopting Kin as a medium of
exchange within this new digital econon(eekik @ Answer td! 8, 9, 112) In any eventKik

denies the allegations in this paragraph. ptiposed th&in economy as a means for consumers

and developers to earn and spend within digital applications, not to passively amnest,



\'It'}—f |<'€<P serellin

simultaneouslynade clear that the success oféhenomy depended on substantially m an
its participation.(SeeKik @ Answer td! 8, 9, 112,119, 122)

145# The white paper included a higével overview of the Kin Rewards EngBe

operations:

Periodically theEnginewill unlockanddistributea specificamount

of Kin to be shared among digital service providers in the Kin
Ecosystem. The rewards that each partner receives will be
proportional to a measure of the utilizatiorkar within thatdigital
service. Suchvaluewill beassesseldy awell-defined process that
ensures the rewards are distributed fairly using an objective,
performancebasednethodology.

But Kik@ white paper did not provide additional details about this préxess how the Rewards
Engine wouldOneasur®the use of Kin in digital services, how it woullissesSthe value of
those uses, or how tli®bjective performancbased methodolo@would be employed.

ANSWER: Kik admits that the language block quoted in this paragraph appeared in the

Kin white paper.Kik denies the remaining allegations in this paragraph. The white paper was a
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position paper that set forth the vision of the Kin economy. As such, it would not necessarily set
forth every input of the algorithm that the Kin Rewards Engine would Esether, the white

paper explained that the Kin Foundatmould be responsible fadministeringthe Rewards
Engine (SeeKik@ Answer to ! 143))

146# Consequently, its white paper made clear that Kik would oversee additional,
significant future workbto be performed by Kik employed&xdesigning the Rewards Engine and
providing computer code and technological support for the Rewards Engine, all of which was
described as being essential to the profitability of thepkoject.

ANSWER: Kik denies the allegains in this paragraph. As stated herahjle Kik
employees worked on the Rewards Engki&, made clear that the Kin Foundation would be

responsible foedministeringthe Rewards Engine(SeeKik @ Answer to | 143.) Further, Kik
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emphasized that itsfefts alone were insufficient for the econonly to be succestBdeKik &
Answer to}; 8, 9, 112,119, 122)

147# Kik also expressly told investors that the Rewards Engine would not be created
until after the public saleln a June 2017 interview, K& CEO stated that setting up the Rewards
EngineQuill be later this year [2017], or sometime next yj2ad.8].0

ANSWER: Kik admits that Mr. Livingston said the quoted language in this paragraph in
an interview. Kik denies the remaining allegations in plaisagraph.

148# Furthermore, Kik communicated to potential Kin investors that Kik would not
complete its work on the Rewards Engine before the public sale, when, at the June 2017 conference
in San Francisco, Kik said it wouldise the fundSfrom the publicsale to build the Rewards
Engine.

ANSWER: Kik admits that Mr. Livingston saiduse the fund9at the June 2017
conference. Kik denies the remaining allegationghis paragraph. But Mr. Livingst@ full

quote revealed that the funds would be used witik and toQaunch this whole broader
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ecosyster@by building infrastructure:

So wede going to use thieinds to join the platform and essentially
build it, the transaction service, the identity service, the reward
engine. To build it in all use casesside of Kik, to get a bunch of
developers building use cases outside of Kik. Basically to like
launch this whole broader ecosystem.

These infrastructural elements all fall shortfanagerigbor Gentrepreneuridefforts
required byHowey Further, altiough Kik employees worked on the Rewards EngimeKin
Foundation, a separate legal entity, was responsibbldfomisteringhe Rewards Engine.Sée
Kik@ Answer to | 143))

149# In fact, on September 26, 2017, the Rewards Engine was not operatiorssand

decisions about how the Rewards Engine would operate wetmstgolved.
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ANSWER: Kik denies the allegatianin this paragraph. Althoughe Rewards Engine
was beingworked onat the time of the TDEan early iteration of th&®ewards Engine was
operational. Specifically, he Kin Foundationvould manuallyadminister the Rewards Engine.

150# Kin investors reasonably would have expected tha@fkture effort to build the
Reward Engine would increase the value of Kin if successful, and, therefarenvibstors and
Kik would reap future profits from Ki@effort.

ANSWER: Kik denies the allegations in this paragraptot only did Kik emphasize the
Kin economy as a means for consumers and developers to earn and spend within digital
applications, nota passively investutit made clear that the success of the economy depended
on substantiayl more than its participation(SeeKik @ Answer td! 8, 9, 112, 119 122) The
infrastructure of the economy, such as the Rewards Engine, is not the same as the value
generating content that the soon to be over 60 application developers have provided to the
economy.

Further,Kin purchasers were told from the time of Eranmuncement through the TDE
that theKin Rewards Engingvould initially be administered by the Kin Foundation, but would

ultimately (be a Qlecentralizedsystenbased on smart contract technolagy

G# Kik Promised It Would Create And Support The Kin Foundation To
Manage Kin

151# Kik@ white paper emphasized that Kik wodkstablish the Kin Foundation to
manage and encourage growth of the Kin Ecosy§eiik® white paper also promised that,
Qo]ver time, Kik will work to structure and form the Kin Foundation, a mofiporganization to
oversee the fair and productive growth of the Kin Ecosy§i&he Foundation woul@dminister
the Kin supply and the Kin Rewards Engdand(provide support and tools for digital services
to operate more easily within the ecosyst@amd, Qu]ltimately . . . [would] facilitate the entire
ecosyster@® transition to a fully decentralized and autonomous net@érid, Kik explained that

the Foundation would receive six of the ten trillion Kin that Kik created.
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ANSWER: Kik admits that the white paper contained the quoted language, and that the
Kin Foundation was established as an independenpradit organization to oversee the fair and
productive growth of the Kin economy. Kik also admits that the Kin Foundatiofdwutially
administer the Kin supply and tkén Rewards Enginenowever, the white paper also stated that
the Kin Rewards Enginavould ultimately become automated and decentralizfeeKik @
Answer to; 150.) Kik admits that the Foundation received trillion Kin after the network
launched. Kik denies the remaining allegations of this paragraph. Specifically, this paragraph
pretends that Kik and the Kin Foundation are one and the same, when they are in fact entirely
separate legal entitiesS€eKik @ Answer to | 34.)
152# Despite statements about the eventual transfer of Kin Ecosystem responsibilities to
the Foundation, Kik provided no concrete timetable for this trandfeladdition, Kik assured
prospective Kin investors that Kik would dominated control the Foundation until an undefined

point in the future.For example, at a conference in China, ®KEO assured the audience that

the Foundation would not be independerii&f

Now, we [Kik] are going to have a lot of influence over that Kin
foundation, ateastinitially, right? We®e notgoingto sit thereand
belike, h, no, no, it@ totally independer®. . . Like, honestly,
welde going to have influentkeere.

ANSWER: Kik denies the allegations in this paragraph. Mr. Livingston made these

comments at the Bitcoin Meetup conference in San FranBisob China. At theconference in

China, Mr. Livingston actually said:

So we are setting up the Kin Foundation which ismhéa be this
not for profit independent group overseeing the growth of this
ecosystem. And initially Kik will play a large part in getting that
foundation going. But over time this foundation will become
completely autonomous and completely decentralszeth that it
itself is just an entity th& running on the block chain. So that not
only does Kik not control it but nobody controls it. It bews
almost like a new Internet.
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Moreover Kik did not Gassur@®any prospective TDE participants that it woGttbminate
and control the Foundati@for any amount of tim®this is entirely false. FirsOnfluencedis
not the same as domination or control. While Mr. Livingston serves on the Foundation board, he
cannot singléhandedly control anything that the (Fmlation does. See alsik @ Answer to !
34.) Second, the Commission selectively omitted portions of this statement that would have

shown Mr. Livingston explaining exactly how and when the Kin Foundation would become

completely independent. The-dodored quote actually reads:

Wele giving a bunch of that Kin to this independent nfr-profit
foundation, the Kin FoundationNow, wede going to have a lot of
influence over that Kin Foundation, at least initially, right? G&/e
not going to sit thereral oh like no, no, no,® totally independent.
Like obviously i3 like Kik created Kin, Kik created the Kin
Foundation, you know they put ten on the board because you know
we thought it was really smart or whatever. Obviousl{going
to have influene thereBut our goal is to yes, wWee going to start
with employees to try to get this whole thing running. But what
we®e going to do with the Kin Foundatiois move to decentralize
it and to make it completely autonomous as quickly as we ot
right away because we d@want the DAO all over again.. .But
over time wél move it to be- OK it works, the reward engine is
working, it® not gameable, everything is running an@itworking
and nobody has hacked it yet ofdtnot being hackedEverybody
agrees that i® time to make it fully autonomotig

As such, Kik was clear that as soon as the Kin Foundation would be fully decentralized as soon as
it could be safely operated as¥ally autonomou®entity.

153# Kik did not complete paperwork for the creation of the Kin Foundation until
September 12, 2017, after registration for the public sale of Kin had closed and on the day public
sale buyers started to pay Ether for the tokedpon creation of the Foundati@nd through
distribution of the Kin on September 26, 2017, the Foundation was only a shell: it had no

operations independent of Kik, no employees, and no cash or other assets (except for the Kin it

received on September 26, 2017) to fund operatidfier the Foundation was created, it had two
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directors, Kik@ CEO and CFO, thereby giving Kik ultimate authority over all Foundation
activities.
ANSWER: Kik admits that the Kin Foundation was officially established on September
12, 2017, and that it initialljpad two directors, Mr. Livingston arik@ then CFQin their
individual capacities. Kik denies the remaining allegations in this paragraph. This paragraph
mischaracterizes the nature of the Kin Foundation and its purpose. The Kin Foundation was never
a GhellOit was established to &n independent, nonprofit, and democratic governance body
for the members of this ecosyst€nrThe orincipal functions of the Kin Foundatidwould]
include the open governance of its resources together with other ecosystem partners, the support
and advancement of the technology related td&implementation, and all matters related to
ecosystem membershimcluding the Kin Rewards Engin®. None d these purposes became
relevant until after Kin had been launched. Moreover, Mr. Livingstorkan@ then CFQuere
appointed as board members in their individual capacity, and in this capacity they owed a
fiduciary duty to make decisions that were ia thest interests of the Foundatand its goal®
not Kik@.
154# In sum, Kik told investors that, between Kik and the Kin Foundation that Kik
directed Kik would effectively own andcontrol ninetrillion Kin B90 percentof the outstanding
supply ofKin.
ANSWER: Kik denies the allegations in this paragraph. As stated herein, this paragraph
misrepresents Ki® relationship to the Kin FoundatioSeeKik@ Answer td! 34, 150153.)
Kik and the Kin Foundation are unequivocally separate and distinctdetiés, where Kik has
absolutely no legal or other rights to the 60% of the Kin in circulation, owned by the Kin
Foundation.
155# Kin investors reasonably would have expected tha@ikture effort to create and,
for some period of time, direct the Kin Falation would increase the value of Kin if successful,

and, therefore, that investors and Kik would reap future profits fror@egiort.
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ANSWER: Kik denies the allegations in this paragraph. Kik and the Kin Foundation are
entirely separate legantities. (SeeKik@ Answer to]! 34, 150153.) But more importantly,
neither were under anlirectiorOto Gncrease the value of Kdto generateprofits O This
ignores Kik3 repeated and consistent emphasis on the need for consumers and dewsldpers,
from Kik, to adopt Kin as a medium of exchange within a new digital economy.

VII. # KIK RAISED $100MILLION FROM KIN INVESTORS
156# From midJuly through September 2017, Kik raised a total of approximately $1OO
million through sales of Kin tmvestors. [ P)M/‘( ﬁLA | //h /// WW%

ANSWER: Kik denies the allegations in this paragraph. Specifically, thi paragraph
improperly suggestsTMducted one sale of Kin. However, as made clear throughout the
Complaint, the presale and TDE were two distinct sales, encompassing differensptérms,

and rights, where the pmale was exempt from the registration requirements uS@&<e

Regulation D.(SeeKik@ Answer td! 1, 12, 13, 15.)

#

A#  From July To September 11, 2017, Kik Sold Tokens To Wealthy Investors
At A Discount

157# From early July2017 to September 11, 2017, Kik sold Kin by entering into SAFTs
with investment funds and other wealthy investoksk received approximately $49.5 million
from approximately 50 investors, including 21 located in the United States who paid Kik more
than 89 million. Ten of the 21 United Statdmsed purchasers were from the State of New York,
paying Kik about $9.million.

ANSWER: Kik admits that it entered@agreements with approximately 50
participants, and that it received approximately $49.05 mifloot $49.5 million. (SeeKik @
Answer to}; 1, 12, 15.)Kik further admits that approximately 21 of these purchassrdae or
had an address in the United States, and that their purchases amounted to approximately $39.3
million. Kik denies the remaining allegations in this paragraph. The Commission has

miscalculated the amount of funds received fromsale participats with New York addresses.
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158# On or about September 11, 2017, Kik filed a Form D with the SEC indicating that
Kik had sold securitiesUnder Orype(s) of Securities Offeredthe Form D statedXale and
issuance of rights to receive Kin tokens in thieife via a Simple Agreement for Future Tokens
(SAFTs)O

ANSWER: Kik admits the allegations in this paragraph.

159# Kik@ Form D claimed that the offering was exempt from the requirement to be
registered under the federal securities laws, pursuant to timepgae for sales to accredited
investors under SEC Rule 506(€Jowever, the offering did not qualify for the exemption, among
other reasons, because the underlying assets beinBthaKin token®were offered as part of
one larger nomexempt offerig of seurities to the general publid-urthermore, the sale of Kin
through the use of the SAFTs and in the public sale should be treated as one offering, because Kik
sold the Kin as part of a single plan of financing, for the same general purposejtahalsame
time, without creating different classes of Kin, and for dollars or assets that were immediately
convertible tadollars.

ANSWER: Kik admits that it filed a Form D with the SEC, consistent with its position
that the presale was exempt pursuant Rule 506(c). Kik denies the remaining allegations in
this paragraph. Among other things, the theory set forth in this paragraph assumes, incorrectly,

that Kin tokens in and of themselves are securiti®sg{ik @ Answer to ! 91.)Further, the TDE

and the presale were nofne offeringd As the Complaint illuminates, the psale and TDE
/

contained vast differences, making clear they were conducted as two separate and distinct sales.

(SeeKik@ Answer to | 1.) \/'f S wR \Q\'\)

B.#  Starting In August 2017, Kik Publicly Announced The Public Sale Process
And Allowed Investors To Sign Up

160# On or about August 29, 2017, Kik issued a press release announcing tlierdates
its QokendistributionevenDandthe procesby whichthegenerapublic couldpurchasein.

ANSWER: Kik admits the allegations in this paragraph.
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161# In its August 29 press release, Kik told the public that interested buyers were
required to sign up online with Kik by 9:00 pm Eastern Time on September 9, 2017, and that sales
of tokens would commence on $ember 12, 2017, at 9:00 am Eastern Tid& also stated that
it planned taJaise a total of $125 million through its token salacluding $50 million through
the already conducted(presale roundto Gelect investo@such as the large investmenhfis
that Kik identified by name.The August 29 press release repeatedjromise toQirive
mainstream consumer adoption of Kin, potentially making it the most adopted and used
cryptocurrency in the worl®

ANSWER: Kik admits that its August 29, 2017gss release informed the public that

Qa]ll who want to participate in the TDE must register by Sept. 9, 880 ETQand that this
same press release announced that@#d] successfully closed a presale round of $59
million to select accredited investonsik will look to raise a total of US$125 million through its

[ — v

token salWema@ng allegations in this paragraph. This paragraph plainly

misquotes the article by omitting the wof@ccredite® in the phrae Gelect accredited
investorsQwhich made it clear that the psale was a distinct transaction conducted only with
accredited investors. Kik also nevg@aromise®to Qirive mainstream adoptiddather the press
release statedXik hopesto drive manstream consumer adoption of KInAnd further, this
paragraph mischaracterizes the circumstances surrounding the sale of Kin. Kik never indicated
that it alone could generate sufficient user adoption, and in fact repeatedly reminded purchasers
that alttough Kik hoped ta®park the creation of this ecosyst&in,Qvanted] this ecosysim

and Kin to go way beyond Ki® (SeeKik@ Answer td! 119, 122)

162# General public investors were not provided the PPM that was provided to investors
who purchased Kin @ Kik@ SAFTs and were not provided the information that would be
contained in a registration statement, which would include, among other information, financial and
managerial information about the issuer of the securities (including a history of laktad$,
about the terms of the securities offering, the proposed use of investor proceeds, and an analysis

of the risks and material trends that would affecetiterprise.
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ANSWER: Kik admits that, given the vast differences between the TDE and tsalpre
TDE participants did not receive the PPM that was provided tsgleepurchasersHowever,
the disclosures in the PPM had no relevant to TDE purchasers. For example, the PPM describes
.tFe'terms of the SAFT, which had no relevance to TDE purchakésdenies the remaining
allegations in this paragraph. The Commission persists in its false claim that TDE purchasers and
pre-sale participants participated in the same séBeeKik@ Answer td! 1, 12, 13, 15.) As
pre-sale participants were inw@d in an entirely separate transaction, they received different
operativedocuments (SeeKik @ Answer td 90.) Unlike SAFT purchasers, there was never any
Genterpris® between or among Kik and the TDE participants, nor was Kik ever under any
obligation to disclose Ki@ financial or managerial information, proposed use of proceeds, or
analysis of risks and trends to either-pade or TDE purchaser§SeeKik @ Answer td! 18, 68,
69, 90.)
163# The PPM contained detailed descriptions of cefRisk FacbrsOconcerning Kik,
Kin, and the Kin Ecosystem, but this information was not contained in disclosures to general public
sale investors. The PPM, for example, warned investors who purchased Kin via SAEKskthat
has experienced a declining usage ofnéssenger service over the last several y&arsh a lack
of use or interest could negatively impact the development of the Kin Ecosystem and therefore the
potential utility of Token®Kik did not make a similar disclosure about the declining use of its
app inwritten materialgprovidedto generapublic saleinvestorson Kik @ website.
ANSWER: Kik admits that public purchasers did not receive the PPM provided-o pre
sale participants. Kik admits that the PPM contains the quoted lang{B8egKik @ Answer to
1 162.) Kik denies the remaining allegations in this paragraph.
164# As Kik prepared for and rolled out the public sale of Kin, Kik and its agents
continued to see investors as critical participants in the publi@salecessindeed, Kik8 User
Registration Guide, dated August 2017 and published to the public & Wébsite, stated that

Qt]he Kin token offering presents a unique opportunity for crypto investor®. . .
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ANSWER: Kik admits that the Kin User Participation Guide for the TDE, dated August
2017, contained the quoted language. Kik denies the remaining allegations in this paragraph.
Theterm Qrypto investor®does not alter the meaning or circumstances surroundk(@ Eale
of Kin, which do not amount to an investment contrg&eeKik@ Answer td 50, n. 3.) The
substance of this very sentence, in fact, reiterates the fact that Kin was being sold for consumptive
use, not for passive investment, when read in €itlhe Kin token offering presents a unique
opportunity for crypto investorgs Kin will offer mainstream audiences a chance to instantly
interact with a cryptocurrencyd
165# Before and during the public sale, Kik executives worked to get investments from
Qvhale©® investors willing to purchase large amounts of Kin. As people registered, a Kik
executive emailed and called potential investors who said they intended to buy more than $1
million in Kin, and Kik executives discussed by email how to limit irdlindl purchases in a way
that would not frustrate th@vhalesOAfter the public sale commenced, Kik executives analyzed
the amounts that buyers had purchased and considered wayshgietOto invest more.In
mid-September, Kik executives strategizealv Kik@ CEO couldhetwork with and generate
interest from high value crypto investors to participate in the Kin tekied
ANSWER: Kik admits that Kik executives contacted a number of TDE participants who
had indicated an interest in purchasing laag®unts of Kin to offer assistance in completing
their transactions and establish a point of contact within Kik @Kkimary goal in the TDE, as
explained to the SEC Staff, was to allGis broad a participation as possibiecluding large
and smalpurchasers. Ki8 intention was not to ensure tiathale©purchased larger amounts
of Kin, but rather to structure the sale fairly so that large purchasersabler® purchase the
amount of Kin they desired. Given the larger amounts at issue, Kilogees opted to contact
these purchasers to offer themselves, as one Kik executive told theCBiadfresource to ask
further questions about the white paper or anything that they had question®about.
Further, it is wrong to insinuate that largehaleDpurchasers necessarily possessed a

different intention than a smaller purchaser. Kik had no ability or obligation to determine the
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subjective intent of various purchasers, but the size of a purchase is not necessarily an indicator
of intent to usehte token. For example, a developer might buy a large amount of Kin in the TDE

to integrate Kin into its application, which often requires a large pool of Kin to jumpstart
participation. In contrast, a more casual user might buy a very small amourdiestffo
participate in applications he or she enjoyed. Both participants intend to use Kin tokens.

Kik also admits that its Chief Marketing Officer wrote an email stating that they were
considering having Mr. Livingston attend two conferences in Kievtdong Kong, with the goal
being Jor Ted to network with and generate interest from high value crypto investors to
participate in the Kin token saf@Kik denies the remaining allegationsthis paragraph of the
Complaint This paragraph takes the ¢e language out of context and incorrectly suggests that
Kik executives routinelyGtrategize® how to generate interest forthigh value crypto
investorsO This was not the case. Here, Bikexecutives were deciding whether to send Mr.
Livingston to two conferences, and K& Chief Marketing Officer wrote this email to explain one
purpose Mr. Livingston might have if he attended. But Kik ultimately deadethstsending
Mr. Livingston to these conferences, so this hypothetical language is entisdguant and
misleading.

166# Investors who registered for the public sale were required to provide information
proving their identity, including but not limited to, name, address, email, social security or passport
number, a passport photo page scan, andgdime people, a photograph for face matchikik
usedsuchinformationto verify theidentity of eachpublic saleinvestor,andreferredo thisprocess
as adknow your customéor AKYC Oprocess.

ANSWER: Kik admits that purchasers were required to complete a robust KYC process
in order to register for the TDE, and that this process required users to submeanhejaddress,
email,andsodal security or passport number. Kik admits that purchaseisatnty an interest
in purchasing over $100,000 of Kin would be required to suampéssport photpage scan and
a photograph for face matchingKik denies the remaining allegations in this paragraph. In

keeping with its substantial efforts to ensurenpbance with all applicable laws, Kik actually
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hired a third party contractor to administer the KYC pro&ssmething other cryptocurrency
issuers had not done at the time. Further, the KYC process was not used merely to verify the
purchaser@dentitiesDKik @ third party vendor also screened each potential psectthrough
various database$o ensure that theyere not subject to sanctiong his process also allowed

Kik to exclude purchasers who were identified as being from countries or states that were
prohibited in order to remain compliant.

167# Kik relied on its KYC process to identify the citizenship, country of residence, and,
where aplicable, the state of residence of each public sale investor, and to decide which persons
could purchase Kin and which could not. Kik declined to sell Kin to investors from certain
countries, including Canada, China, Cuba, and North Kokik.also dedned to sell Kin to
general public investors from certain U.S. states, including New York and WasiStafen

ANSWER: Kik admits the allegations of this paragraph, exdeptts incorrect and

misleading reference of TDE purchaser€)agestorsO

168# Kik did not undertake, through its KYC process or otherwise, to determine whether

these public sale investors qualified@scredited investoi®as that term is defined by federal

securitiegegulations.

ANSWER: Kik admits the allegations of this paragrag@s the TDE did not involve any
sale of securities, but rather the purchase of a digital currency @rs &basis, Kik was under
no obligation to ensure that TDE purchasers Woeredite@or to comply with any exemption

from registration.(SeeKik @ Answer td 1.)

169# Kik also did not undertake to determine whether investors bought Kin with the

intent to profit from their purchase or to immediately resell and distribute Kin, nor did it take any

steps to exclude such persons fiawesting.

ANSWER: Kik admits that it was impossible to have ascertained the subjective intents of

over 10,000 purchasers who participated in the TDE. Kik denies the remaining allegations in this
paragraph. Kik can only be held responsible for actions within its owrotcertid the allegation

that Kik did not take steps to exclude passive investors is fatgethe Kin economy to succeed,
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Kik knew that it was vital to ensure that Kin was distributed to those with actual intent to use the
token. To that end, Kik undedk substantial efforts to deter passive investors, whegan with

Kik @ repeated marketing of Kin as an opportunity to participate in a new economy by earning and
spending a digital token among a variety of applicatiof®eKik @ Answer tal 9.) Kik also
structured the TDE in a manner theduld deter passive investors, for example, by refusing to
impose a minimum purchase requirement. This would aloyone tgurchase less than $1 worth

of Kin if he or she wanted (certain purchasers did in fagtidss than $1 of Kin)vhich isentirely
inconsistent with investment intenAnd on the flip side, Kik implemented a cap on purchases to
ensure that every prospective purchaser would have a full and fair opportunity to purchase Kin,
and to prevent a fevarge players from purchasing the majority of Kin only tesedl it on the
secondary market. The facts show that these efforts were successful: over 50% of TDE purchasers
bought less than $1,000 of Kin, and thousands of Ethereum wallets were linkigdatoc&unts

after the TDE, showing that purchasers bought with intent to use the tokens.

170# Kik continued to offer discounted Kin through SAFTs and to enter into SAFTSs for
the sale of Kin after announcing the date of the public sale on August 29, 201&ftemnd
registration for the public sale closed on September 9, 2017. For example, on or about September
11, 2017, Kik entered into a SAFT that covered $1.2 million workirof

ANSWER: Kik admits that it continued private discussions with-gate participnts
after the TDE was officially announced, and that it entered into a SAFT agreement in the amount
of $1.2 million on September 11, 2017. Kik denies the remaining allegations in this paragraph.
Kik did not sell Kin tokens pursuant to the SABT sold contractual rights to receive Kin in the
future contingent on @Network LaunchO (SeeKik@ Answer td! 1, 12.)

C# From September 12 To 26, 2017, Kik Sold Kin To The General Public

171# From September 12 to 26, 2017, Kik sold Kin to investors who agoeoved by
Kik @ KYC process.

ANSWER: Kik admits that between September 12 and September 26, 2017, it sold Kin

to purchasers who had been approved via the KYC process conducted @\thitid party
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contractor. Kik denies the remaining allegations in flaigagraphas Kin purchasers were not
Oinvestor®
172# On September 12, 2017, Kik issued a press release that explained the token
distribution ever® sale process.Pursuant to the process Kik outlined, investors, including
investors located in the Uniteda$es, sent the digital asset Ether to Kik and committed to
purchasing Kin.Investors later received Kin in proportion to the Ether that theyKlaid
ANSWER: Kik admits that it issued a press release entiliéd token distribution event
starts toda@on September 12, 2017, that generally described the structure of the TDE. Kik
admits that purchaseBincluding purchasers from the United Stabgsaid Ether in exchange
for Kin tokens, per an exchange rate Kik had established. Kik denies the renadliegadgions
in this paragraph, as it mischaracterizes®&igress release. Nowhere in this release does the
word OnvestoOappear. This release explains OBDE participantswill have 24 hours starting
on September 12, 9:00 a.m. ET to participatéougS$4,393and then explains the timing and
structure for the rest of the sale. Furtliee, CommissionOs allegatimisleadingly claims that
purchaser§committed to purchasing K@pursuant to the procedure outlined in &ilseptember
12 press releas This is false. Unlike the peale purchasers, TDE participants purchased Kin
directly through the TDE, beginning on September 12, 2017, and received Kin immediately once
the sale completed.
173# The sale included multiple rounds. In each roundestors sent Ether to Kik to
buy a proportional number of Kirln the first round, conducted over the first 24 hours starting on
September 12, 2017, investors could send Kik up to $4,393 in Ether to buy a proportional number
of Kin. In the secondound, which started on or about September 13, 2017, Kik removed the cap
on purchase amounts, and investors could send unlimited amounts of BtheKio.
ANSWER: Kik admits the allegations of this paragraph, exdeptits incorrect and
misleading refeence to TDE purchasers @vestorsO
174# In total, approximately10,000 public investorssent168,732Ether (then worth

about $49.2 million) to Kik.Of the approximately 10,000 public investors, approximately 3,456
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were from the United States and sermit$16.8 million in Ether to Kik.These United States
based investors included (a) two purchasers who paid about $1.6 million and about $970,000
respectively; (b) 20 purchasers who paid about or more than $100,000; (d) 223 who paid about or
more than $1@00; and (d) 1,853 purchasers who paid about or more than $C66thined with
those who bought Kin via K{® SAFT, Kik raised over $55 million from United States investors.
ANSWER: Kik admits that approximately 10,000 total purchasers bought Kin ifiliie
in exchange for a total of 168,732 Ether, which was then worth approximately $49.2 million. Kik
admits that 3,456 of these purchasers were from the United States, and that these purchases
accounted for approximately $16.8 million in Eth&ik denies the remaining allegations of this
paragraph. This paragraph mischaracterizes the separate and distsade ofecontractual rights
andthe TDE of Kin as one sale(SeeKik@ Answer td 1.) Of the nearly $50 million in Ether
received by Kikm the TDE, over two thirds was received from tiémited States residents
175# At the time of all these sales, there was nothing to purchase using Kin, and critical
elements of the decentralized economy that Kik had marketediuding a blockchain capablé o
processing transactions between buyers and sellers at the volume and speed necessary for running
consumer applications, and a functioning rewards erijthe notexist.
ANSWER: Kik denies the allegatiorthe allegations in this paragrapihis paragrph
is misleading and presents a false account of the facts and circumstances surrou@liofeik
and sale of Kin. At the time of the TDfBge Kin economylid exist. SeeKik@ Answer to | 16.)
176# On or about September 26, 2017, Kik issued a press ee@a®uncing thadhe
Kin tokendistributionevent(TDE) hassuccessfullyendedraisingnearlyUS$100million.O
ANSWER: Kik admits that on September 26, 2017, it issued a press release €Xiitled
Raises Nearly US$100 Million in Kin Token DistributidvenOthat statedQhe Kin token
distribution event (TDE) has successfully ended, raising nearly US$100 riliRurt. Kik also
emphasized the fact th@tn]ore than 10,000 people from 117 countries particip&etich was

important because Ki@vantedas many people as possible to particip@te
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D# Kik Delivered Kin To Itself, Investors, And The Foundation

177# On or about September 26, 2017, Kik created a smart contract that generated 10

trillion Kin(ﬁik controlled who received@‘us.

ANSWER: Kik denies the allegations in this paragraph. A third party contrduted

T ’
by Kik, created the smar ract that generated and distributedKifdrcould not unilaterally

control or decide who received Kin tokens, the amount was predetermined andnpnegranto

=

the smart contract based on the contractual terms of the SAFT agreements and the TDE purchases

E— Y

@

1/8# Kik received four trillion Kn, of which Kik kept three tHion. Kik then transferred

the other one trillion Kin to the approximately 10,000 gengmablic investors and the
approximately 50 investors who purchased Kin using&®&AFT. Pursuant to the terms of the
SAFTSs, however, only half of the Kin purchased via SAFTs were delivered; the other half were t
be delivered on the ongear anniversargf thedistribution.
ANSWER: Kik admits the allegations in this paragraph, except for the misleading and

incorrect use ofinvestorQas well as any suggestion that the-pate and TDE were one sale.
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179# Kik alsocausedhe Kin Foundationwhich it had estalished only a few wee
earlier, to receive six trillioKin.
ANSWER: Kik denies the allegations in this paragraphk caused a smart contact to
be created, which distributed six trillion Kin to the Kin Foundation, and that the Kin Foundation
was formally created on September 12, 2017.
180# The Kin that Kik kept and caused the Kin Foundation to receive are all identical
andfungible with the tokens that Kik sold and distributed (via SAFT or public s&l®)tokens
each provide their holders with the same riglid#ferent classes of Kin do not exist, and no Kin
tokens represent superior rights or special value or presleger other Kin.
ANSWER: Kik admits that all Kin tokens are the same. Kik admits that botisgdee
investors and TDE participants eventually received Kin tokens. Kik denies the remaining
allegations in this paragraph. This paragraph attempts tdhteqkesale and TDE together for

the simple reason that both ultimately received the samBlsumthis is irrelevantFor example,
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one transaction selling an interest in a condominium could be an investment contract, whereas
another is not, all depemdj on the attendant facts and circumstances. Here, the facts and
circumstances of the pgale and the TDE are entirely different, which means they are separate
offerings. (SeeKik@ Answer to}! 1, 12, 13, 15.) Further, Kin tokens grant their ownars

rights whatsoeveraside from a property interest in Kiiin is a medium of exchange, it does

not carry voting rights, nor does it grant owners @pgecial value or privileg&beyond the mere

ownership of a token.

181# Kik imposed no resale or use restion on any of the Kin distributed on September
26, 2017.

ANSWER: Kik admits the allegations in this paragraph. Kik had no ongoing contractual
relationship with TDE or SAFT purchas after Kin were distributed. Kik notes that 50% of
SAFT purchasersCkems did not get distributed to the smart contract until one year after the TDE.

182# Following the token distribution event, investors who had purchased Kin at a
discount through SAFTs began to liquidate their Kin holdings foofi.

ANSWER: Kik has no bas to admit or deny facts outside of its personal knowledge.
Kik admits that, to its knowledge, some Kin owners sold Kin, and that some sold at a price that
was higher than the K@ value as of the time of the transaction.

183# If the value of Kin rises odialls, the change in value will affect the value of all of

the Kintokenswhethersuchtokensareheldby Kik, the Foundationpr investors.

ANSWER: Kik admits that all Kin tokens are the same. Because Kin is valued by
principles of supply and demand in the market, Kik admits that presumably all Kin tokens are
valued at the same price on any given day. The same is true for anyone who holds WsS. dolla
or any other currency or commodity. Kik denies the remaining allegations in this paragraph.

184# Kin investorshadno contractuabr otherobligationto helpcreatepuild, or support
the Ecosystem or otherwise to create demand or increase the value ddhy Kin investors,
including investors who bought Kin in the public sale, bought quantities of Kin that were not

commensurateith anintentto usethetokensto buy goodsandservices.
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ANSWER: Kik admits that Kin owners purchased Kin tokéhs isQand that no ongoing
contractual relationship existed between Kin owners and either Kik or the Kin Foundation from
either end. Kik denies the remaining allegations. Kin owners were not obligated rieale,
build, or support the Ecosystebnather they were encouraged and incentivized to participate by
spending and earning Kin due to the valuable goods and services being offered by third party
developers and Kik itself. Developers were incentivized to offer such valuable services by the
Kin RewardsEngine which rewarded desirable contributions. But at a basic level, no quantity
of Kin is necessarily inconsistent with an intent to use toke®eeK(ik @ Answer to | 165.)

185# When Kik distributed Kin on September 26, 2017, the success and futurefalue
Kin tokens depended on Kk efforts. If, after that date, Kik did not try to develop the Kin
Ecosystem or stopped operating altogether, the promises Kik made when marketing the tokens
could not, and would not, have bdeapt.

ANSWER: Kik denies the egations in this paragraph. The success and future value of
Kin tokens was solely a function of market forces. Further, Kik owed no ongoing contractual
obligation to Kin owners beyond delivering Kin tokens. &ikole(promiséto Kin purchasers
was he Terms of Use, which made no promises to develop or build the Kin Ecosystem. Kik never
even informally promised to develop the Kin Ecosystem; rather, it said the opposite. Although
Kik indicated that it would integrate Kin in its messaging applicatmnumpstart the Kin
economy, it always reiterated th@ave [Kik] can® do this alone We caf® do it alone from a
technology perspective. We €do it alone from a digital service perspectivignis really does
have to be a community effafd (SeeKik @ Answer td! 8, 9, 112,119, 122, 124, 127, 13B

E# Kik Pooled The Proceeds Of The Sale Of Kin

186# Kik pooled the proceeds of the sale of Kin into two Kik bank accobwise in

California and the other in CanaBand in the compar®¥ digital EtheiQuallet OKik exchanged

most, but not all, of that Ether for United States dollars, which Kik deposited in the California

bank account.
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ANSWER: Kik admits that it deposited the proceeds from the sale of Kin, which it treated
as revenue and paid taxes on, imio Kik bank accounts and Ki& Ether wallet. However, Kik
denies the claim that i@ooled proceeds, which would require that there is an ongoing
relationship amongst purctes or some common enterprise.

187# Kik did not distinguish between funds receivtdough SAFTSs, funds received

from the general public, or funds the company previously had on hand from venture capital

investment or compargperations.

ANSWER: Kik denies the allegations in this paragraph.

188# Neither the Kin Foundation nor Kin investors lgachtrol over how the proceeds of
the Kin sale were spenkKik possessed sotkscretion.

ANSWER: Kik admits that it had control over the revenue it received from selling
contractual rights in the pigale and Kin in the TDE. Kik denies the remaininggdlions in this
paragraph.

189# Accordingly, the fortunes of each Kin investor were tied to one another and to the
success of the overall venture, including the development of a Kin Ecosystem, integration with
Kik Messenger, creation of the Rewards Engine,ianpliementation of a new transaction service
and/or bespoke blockchainlnvestor©profits were also tied to K& profits based on K&

significant holdings oKin.

ANSWER: For the reasons stated herédik denies the allegations in this paragraph.

CONCLUSION /\/\/\ M\/\ Q
190# Investor€purchasesf Kin wereaninvestmenbf money,in acommon@}‘uterprlse

with an expectation of profits for both Kik and the offerees, derived primarily from the future
efforts of Kik and others to build the Kin Ecosystem and drive derfanidin. Consequently,
Kik @ offer and sale of Kin in 2017 was an offer and saseairities.

ANSWER: Kik denies the allegations in this paragrafhe Commissiof$ claims rely
on a fundamentally flawed factual and legal premise. As Kik will showCtramission has

selectively edited the facts to carve out a story that it believes satisfies the relevant law. In reality,
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Kik offered/and sold the public a remarkable new/ifea: a frictionless, fair, and economically

beneficial digital currency that wouldrm the basis of a new economy. This curfency would

allow developers to monetize ud@muthentic engagement with valuable digifal services,
including games, messaging services, video streaming, and social media, in an unprecedented
way. And it would How users to quickly and seamlessly transact with their favorite applications,
as well as fellow users who positively contributed to the Ecosystem. On/these facts, the
Commissio® claim cannot pass muster. KK DE was simply not an offer orSale etarities.

191# Because Kik offered and sold securities, Kin investors were entitled to all of the
protections and disclosures of the federal securities Epvstections and disclosures that were
all the more important given the novel technology at iksve.

ANSWER: Kik denies the allegations in this paragraph. &ikresale was exempt

pursuant t&SECRegulation D, and the TDE did not constitute an offering of securities.

CLAIM FOR RELIEF
Violations of Section 5(a) and (c) of the Securities Act

192# The SEC realleges and incorporates by reference each and every allegation in
paragraphs 1 through 191, inclusive, as if they were fully setiferéin.

ANSWER: Kik reincorporates its answers to Paragraphs 1 through 191 above.

193# Federakecuritiedawsrequirethatcompanieslisclosecertaininformationthrough
the registration with the SEC of the offer or sale of securities. This information allows investors
to make informed judgments about whether to purchase a cof@paoyrities.

ANSWER: Kik admitsthe allegations in this paragraph.

194# By engaging in the conduct described above, Kik offered and sold securities
without a registratiostatemenin effectandwithoutanexemptionfrom registration.

ANSWER: For the reasons stated herein, Hénies the allegations in this paragraph.

195# From May to September 2017, Kik conducted an offering of securities, in the form
of an offering of one trillion Kin tokens. In connection with this offering, Kik sold a portion of

the one trillion tokens at astount to investment funds and other wealthy investors pursuant to
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SAFTs and sold another portion of the tokens through a process culminating in the September
2017 token distribution evenfThe offering and component sales were required to be registered
with the SEC unless an exemption appli¢dbwever, neither the offering nor component sales
were registered witthe SEC,andno registrationexemptionappliedto the offering or to any of
thesesales.

ANSWER: Kik denies the allegations in this paragrag8eeKik @ Answer tqd 1.)

196# Kik receiveda total of approximately$100 million asa resultof its offering and
related sales.

ANSWER: Kik admits that it received approximately $100 million between thesagle
investments and the revenue from the TDE sale. Kik denies the characterization of these separate
sales as a sing@ffering.O (SeeKik @ Answer td 1.)

197# Investorswho boughtKin tokensthroughthe offering andcomponensalesmade
an investment of money in a common enterprise with Kik and with each other, and reasonably
would have been led to expect profits derived from the entrepreneurial and managerial efforts of
Kik and its gents.

ANSWER: Kik denies the allegations in this paragraph.

198# Kik filed a Form D with the SEC with respect to the Kin offered and sold via the
SAFTSs; however, those offers and sales were not exempt from registratiors&@ieegulation
D, which was promglated under the Securities Acthe exemption does not apply because the
offer andsaleof Kin via Kik @ SAFTswaspart of a single offering of Kin to the generalpublic
thatraised $100 million, or, in the alternative, was integrated with the offering of Kin whose sales
began on September 12, 2017, and neither the totality of the offering nor tB&Rdrportion of
it was limited to accredited investori addition, Kik didnot exercise reasonable care to assure
that the purchasers of Kin via the SAFTs were not statutory underwriters of Kin within the meaning

of Section 2(a)(11) of the Securities Act.
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transportation \0Or cemmunication in interstate commerce or of the mails to selsetiafity
through the use or medium of any prospectus or otherwise; or to carry or cause to be carried
through the mails or in interstate_ commercg, by any mearns Or instrdments of transportation, any
such security for the purpose of sale or for delivery afiée.

ANSWER: Kik admits that this paragraph accurately reflects the requirements under

Section 5(a), but denies the remaining allegations.

200! Also as a result of the conduct (e’s ri ove,Kik violated Section 5(c) of the
Securities Act, which statesathit shall be unlawful for any person, digectly or jadirectly ptg ma
use of any means or instruments of transportation oﬁﬁ#ﬂ nin |ﬂfsk l)mar or of

the mails to offer to sell or offerto buy’through the use or medium of any prospeotbgmu

any securityunlessaregistrationstaiemenhasbeenfiled,astg sucﬂhsecH}i\ty% /H /' N o N
ANSWER: Kik admits that this pgrggr\ ew\accurately gflects tbﬁ/yequiWW nder
Section 5(c), but denies the remaining alle Qtlo@éflil[ttﬁs wapg.(}n ” g
Q D) ISU Fal'se. \\”\m/ﬂ/\&ﬂ[{/@
Without assuming the burden of proof for such defenses that it would not otherwise have,
Kik asserts the following affirmative defenses: 0/6 & @@V Ce S "
FIRST DEFENSE

. AFFIRMATIVE DEFENSES

For the reasons set forth above, Kik did not violate Section 5 of the Securities Act because
its offer and sale of Kin in 201d@id not amounto anQOnvestmen contract.OBut if the phrase

Oinvestment ined in a way that applies to Kigfanoffsale of Kin in 2017, the

phrasg\is unconstitutionally vague) and judgment should be entered for Kik.

The Due Process Clause of the United States Constitution requires that Olaws be crafted
ith sufficient clarity to Ogive the person of ordinatgliiyence a reasonable opportunity to know

what is prohibited® and to Oprovide explicit standards for those who apply Bem.®@dia
Comm., Inc v. Coherd31 F.3d 273, 286 (2d Cir. 199¢upting Grayned v. City of Rockfqr08

U.S. 104, 108 (1972) As the Supreme Court\hqm;lt it ) N » A)/’O
oh mu e ConstTytPh v WM? T
(N }\Ql/\ﬂ

\a/ 117



&M?S’WM do we think ot SE¢
cuiiante con be womstavdl B be ey
(\

Vague laws offend several important values. First, because we
assume that man is free to steer between lawful and unlawful
conduct, we insist that laws give the person of ordinary |nteII|gerr¢e MLy V\

a reasonable opportunity know what is prohibited, so that he may —

act accordingly. Vague laws may trap the innocent by not {3 ( ,
providing fair warning. Second, if arbitrary and discriminatory S ‘
enforcement is to be preventethws must provide explicit A Sw
standards for those who applyém A vague law impermissibly

delegates basic policy matters to policemen, judges, and juries f m
resolution on an ad hoc and subjective basis, with the attend % Um+, /
dangers of arbitraryand discriminatory application§footnotes

omitted). \()\/LJ( W\Wj )96
Village of Hoffmarkstates v. Flipside, Hoffman Estates, Jd&5 U.S. 489, 498 (1982) (emphaes-r%()[)

added)(citation omitted) seealso F.C.C. v. Fox Television Stations, In667 U.S. 239, 253,5
(2012 (O[First, . . . regulated parties should know what is required of them so they may act* *

accordingly; second, precision and guidance are necessary so that those enforcing the law do not

t in an arbitrary or discriminatory way.@ccordingly, a statute is uncoitstionally vague if
eitijer (1) it does not provide sufficient notice to those who are governedopyd), it does not

adgquately cabin the discretion of those who applgéeFarid v. Ellen 593 F.3d 233, 243 (2d
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Ci. 2010) These considerationseaespecially important for statutes, such as Section 5, that
rport to impose strict liability SeeHoffman Estates455 U.S. at 4991f applied to KikOs offer
nd sale of Kin in 2017, the definition of Oinvestment contractO is unconstitutionallyputigue

ecause it did not provide sufficien in the

retion to apply it.
At the time of the TDE, Kik did not have adequate notice of whether its offer and sale of
Kin would constitute an Oinvestmeoontract. OKik announced the Kin project in May of 2017,

eight years after the introduction of Bitcoin, and three years after the introduction of Ether. Eac
of Bitcoin and Ether was introduced as a medium of exchange for goods and services, but when
first launched, neither Bitcoin nor Ether had any utility. Indeed, Ether tokens were not created

distributed until almost a year after the Ethereum project was funded and launched. For sogne

\ period after the launch of Ethereum, the Ethereum Foundatiortaaimed an active role in the

Ethereum &tesystem, hiring employees, administering developer grants, holding a develbper
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conference, and ensuring security for the Ethereum blockc . Once launched, both -

Bitcoin and Ether were-bought and sold ecadary market exchanges, and some number of

speculators bought and sold koth cryptocurrencies in an effort to profit from changes in market
prices.

Notwithstanding all that, by the time Kik announced the Kin project in May of 2817, no
court or regulatohad ever deemed the offer or sale of any cryptocurfenoy Bitcoin, not
EtheN to be an Oinvestment contractO under the federal securities |@045,Ithe Commodity
Futures Trading Commission announced its view that virtual currencies like Bitcbitlzer are
Ocommodities,O and in 2014, the Internal Revenue Service announced its view that the receipt of
cryptocurrencies is taxable income. But despite this attention from other regulators (whose
positions were fully consistent with the treatmentigftdl assets as currencies), in the eight years
after Bitcoin was first introduced, the SEC remained virtually silent on the question of whether
and how the federal securities laws might apply to offers and sales of cryptocurrencies. This
remained true en as cryptocurrencies like Bitcoin and Ether gained widespread attention and
use, and as dozens and then hundreds of market part|C|pants launched projects involving

cryptocurrencies. d / d N /{ S' dlp /fl a

Indeed, the SEC issued no meaningful publi comment on thls issuduintf 2017,
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when it released a report concerning a cryptocurrency called the DAO token. TRis report, CQI
the DAO Report, expressed the CommissionOs view that the offer and sale of a cryptoara@ﬂ_
could be an Oinvestment contractO under the téstthdoy the Supreme Court Howey But at

least as to KikOs plan to sell Kin tokens, the DAO Report did not provide O@suﬁiciently@r@
warnings as to the proscribed conduct when measured by common understangirag e

as required btheDue Proces€lause Rubin v. Garvin544 F.3d 461, 467 (2d Cir. 200@uoting

Arriaga v. Mukasey 521 F.3d 219, 224 (2d Ci2008). Among other things, the DAO Report

stressed that, in the CommissionOs view, the application lbtieytest to the offer or sale of a
cryptocurrency would depend on the specific Ofacts and circumstancesO of the transaction. (DAO

Report of Investigatiomt 1718 (QNhether or not a particular transaction involves the offer and
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sale of a securify regardlessof the terminology usddwill depend on the facts and
circumstances, including the economic realities of the transé)iofhis meant that a finding of
an Oinvestment contractO based on one set ofddthciscumstancesO would provide little or no
guidance about how the test would apply to different facts. Moreover, nothing in the DAO Report
suggested that a token (like Kin) that was designed and marketed as a digital currency for earning
and spending could fall within the definition of an OinvestneentractO under the federal
securities laws, as the Commission interpreted that phrase.

Indeed, as Kik noted publicly at the time of the DAO Report, the DAO token had several
features that sharply distinguished it from Kin, and so nothing in the DAOrRaymygested that
the offer and sale of Kin would be deemed an investment contractHodery Thus, after the
DAO Report came out but before the TD¥r. Livingston commented thahe CommissionOs
analysis of the DAO tokemade Ocomplete sense to [Kakd [was] fully expectedCbecause,
among other things, the token at issue in the DAO report entitled participants to vote and receive
Orewards,O which the-fomnder compared to Obuying shares in a company and getting . . .
dividends,O and the companjoimed investors that it would fund projects in exchange for a
return on investmentMr. Livingston then observed that, at the time of KikOs 2017 sales of Kin
Owhen you look at the utility token sitlegre [was] no guidance given on th& Many industry
observers expressed similar views, noting the particular Ofacts and circumstancesO that informed
the CommissionOs analysis of the DAO token, as well as the lack of any discussion in the DAO
Report about tokens that were designed to be used as digieal@as or that would be integrated
into digital applications. No reasonable observer would have understood the DAO Report to
suggest that the SEC would seek to apply the federal securities laws to nearly all of the many
cryptocurrencies sold to the pubditaround that time, much less that it would seek to apply those
laws to KikOs offer and sale of Kin.

In fact, by the time of the TDE in September of 20duhdreds of different tokens had
beenoffered and soldo the publicandnot oneseller hadfiled a registration statement with the

Commission These offers and sales of digital tokens, without filing registration statements,
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continued even after the DAO Report was issued in July of 2017. Clearly, Kik was not alone in

believing that its token wasggiificantly different from the DAO token, and that the Ofacts and

circumstancesO of KikOs token sale (the TDE) should result in a different conclusion under the test

set forth inHowey Among other things, unlike KikOs offer and sale of Kin, (1) the Did{@qt

was marketed as solely an investment opportunity, (2) DAO tokens entitled holders to voting

rights, where holders collectively selected which projects to fund, and therefore functioned as

effectively a venture capital fund, (3) holders receivedrata dividend rights to the profits that

each project generated, and (4) the token had no use aside from entitling the purchasers to the right

to future profits from joint ventures. These distinctions, coupled with the fact that the Commission

had taken a action against either Bitcoin or Ether, strongly suggested that the Commission, at

least, would not view the offer and sale of Kin to be an Oinvestment contract.O

In fact, Kin had far more in common with Bitcoin, for example, than with the DAO token.

Much like Bitcoin, Kin was proposeds a decentralized digital currendyloreover, unlike either

Bitcoin (or EtherlN neither of which had been deemed a security at the time of thBl Kidéhad

utility right away. A reasonable person, in KikOs position atithe of the TDE, would look to

the lack of any Commission enforcement action ag&iisdin and Etheand would concludthat

tokens with similar characteristics would alsodogside the scope of the federal securities laws

In fact, KikOs consultantho the Commission heavily cites in its Complaint, beligwéor to the

TDE that(i]n the case of a community currency, there is a good basis to argue that this is not

a security. YouOre just selling units of property that you created that are useddarticular

purpose in your ap
/ Indeed, when the Commission first approached Kik about the TDE in September of 2017,
it did not take the position that the TDE involved the offer and sale of an Oinvestment contract,O
even though the Commission was alyeadare of all the public statements that it now cites in its
Complaint, nor did it make any attempt to stop the ongoing TDE, as it has done in other matters.
Rather, the Commission asked Kik to produce certain materials voluntarily, and stressee that Oth
investigation does not mean that we have concluded that you or anyone else violated the law.O
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Events smce the TDE have also made clear that the term Oinvestment contractO doéﬁ/ lg-

0

cabin the discretion of those who enforce it, including the Commissid@ince the TDE, e \K

Commissiorhasvery slowly and fitfully issued a range of public statements about the application \J\/

of the federal securities laws to cryptocurrencies. But far from clarifying the issue\,\é’ne

CommissionOs public statements since the M@ created even more confusion, and hav@\

confirmed that, as applied to KikOs offer and sale of Kin in 2017, the definition of Oinves er&

contractO (as urged by the Commission) is hopelessly vague, and leaves the Commlssm;%\(\ \‘?

engage in arbitrary andiscriminatory enforcement in this space. 50 K \[\
For example, Chairman Clayton has made numerous statements directly contraaitting e

other: in December 2017, he stat®there are cryptocurrencies thanotappear to be securiti€.

(Jay Clayton,Staement on Cryptocurrencies and Initial Coin Offerinfl3ec. 11, 2017),

https://www.sec.gov/news/publgtatement/statementayton201712-11) Just two morths

later, on February 6, 2018, he told Benate Banking Committee that Ol believerylCO IOve

seen is a security.QStan Higgins,SEC Chief Clayton: OEvery ICO IOve Seen is a Sgaurity

CoinDesk (Feb. 6, 2018),https://www.coindesk.com/sathief-claytoneveryico-ive-seen

security) On April 5, 2018,Chairman Claytorsuggested that the appliaati of the federal

RA
- DONOT DISTRIBUTE

securities laws to a given cryptocurrency could vary over time, notingQfjatst because itOs a
security today doesnOt mean itOll be a security tomorrow, avergag(Nikhilesh De,SEC

Chief Touts Benefits of Crypto Regulation CoinDesk (April 5, 2018),
https://www.coindesk.com/seahief-noticos-bad) Justtwo months later, when asked to confirm

this position, he appeared to back off, sayi@that is a question that is out there, and weOll be
answering the specific facts anidcamstances, but weOve been doing this a long time and thereOs
no need to change ofundamental approach.(8EC Chairman Jay Claytoi€ryptocurrencies

Like Bitcoin Are Not Securities  CNBC (June 6, 2018),
https://www.youtube.com/watch?v=8YtZJRUakBETellingly, Chairman Claytorhimself has
acknowledged that additional legislation is necessary to clarify the rules in the space, telling the

U.S. Senate Committee on Banking, Housing and Urban Affairs in February that O[w]e may be
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back with our friends frorthe U.S. Treasury and the Fed to ask for additional legislatigte®
Rizzo & Stan HigginsNew Regulation for Crypto? Senate Hearing Sees DeBaiaDesk (Feb.
6, 2018) https//www.coindesk.com/cryptaeednewregulationus-senatere-opensdebate)

Other senior SEC officials have further complicated this pictler examplein June
2018, Commission Director of Corporation Finance, William Hinman, echoed Chairman
ClaytonOs earlier suggestitiat token transactions can evolve from being a seciarity non
security, using Bitcoin and Ether as exampl€g/illiam Hinman, Digital Asset Transactions:
When Howey Met Gary (Plastiqune 14, 2018)https://www.sec.gov/news/speech/speech
hinmar061418) However, Director Hinman provided no eaphtionas to where this line would
be drawn, or even when or why Bitcoin and Ether first fell outside the purview of the federal
securities laws. Nor did he opine on whether their consumptive use is enough in and of itself for
transactions in each respectivegnko not be deemed Oinvestment contracts.O Instead, he listed
numerous factors for token sellers to consider, suggesting that sellers should initially register their
sales and would be able to deregister once the ecosystem was Osufficiently decedtBilized
Director Hinman offered no guidance at all on what Osufficiently decentralizedO meant.
Apparently, it means whatever the Commission wants it to mean in a given case. This is precisely
the type of vagueness that invites arbitrary and discriminattigrcement.

The CommissionOs willingness to change the rules on the fly is reflected even in its
Complaint against Kik. In his June 2018 speech, Director Hinman said that, in matters involving
digital tokens, the existence of a security depends ndtendture of the token itself, but rather
on the facts and circumstances of the offer and sale of the token. To that end, Glestoéen
Por coin or whatever the digital information packet is caldedl by itself is not a security.(d.).

But despite that clear statement from Director HinmanGbmmissionOs Complaint against Kik
in this case alleges, with respect to KikOsspte, O[a]lthough KikOs SAFT specifically stated that
the SAFT was itself a security, it failed to state that the &ipet delivered under the SAFT were
securities sold pursuant to the SAFTs@nfplaint! 91.) The Complaint apparently jettisoned

Director HinmanOs guidance in an attempt to support the CommissionOs (incorrect) claim that the
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pre-sale under the SAFT ande TDE under the Terms of use, amounted to a single transaction
(SeeKikOs Answer th1.) Nonethelessthe Commission does not claim that Kin that is being
used today is in and of itself a security. Nor does it claim that transactions in Kin astrognve
contracts.O

Notably, recognizing the confusion of her own colleaguesO positions, Commissioner Hester
Peirce has recentstated that, Ofijou apply the reasoning that some of my colleagues at the SEC
have used, there are lots of things that wdgldhlify as] securities,O using Starbucks gift cards
and Chuck E. Cheese tokens as examlRsy Mashayekhi).S. Risks Falling Behind the World
in Embracing Crypto, Warns OCrypto MomO SB@&missioner Fortune (July 16, 2019),
https://fortune.com/2019/07/164irrisks-falling-behindwarnscrypto-momseccommissionet)
Given such a statement by one of the Commissidiv@sCommissioners, the CommissionOs
discretion to enforce the term Oinvestment contract,O is clearly noe@€abin

Members of Congress have similarly expressed considerable frustration with the lack of
clear guidance from the Commission.n Geptember 29, 2018, 15 Membenmote Chairman
Clayton a letter expressing concern that they Obelieve[d] that the SE@@outate to clarify its
position.O (Ltr. from Representative Ted Budd, et al., to Chairman Clayton (Sept. 28, 2018),
https://budd.house.gov/uploadedfiles/budd_davidson_emmer_soto_sec_letter_fjnal.pdey
went on to writeO[we] believe that formal gusidce may be an appropriate approach to clearing
up legal uncertainties which are causing the environment for the development of innovative
technologies in the United States to be unnecessarily fraugti). O he fact that Congress, which
wrote the statie in question, felt the need to send a letter to the Commission expressing concern
about the lack of regulatory clarity, is telling, and strongly supports a finding of vagueness as
applied to KikOs sale of Kin in 2017.

But Congress is not the only entigxpressing frustration and concern about the lack of
clear guidance in this space. Jasew day$eforeCongressO letter to Chairman Clayton, over 50
private sector representatives from traditional finance and cryptocurrency industries gathered in

Washngton DC for an event hosted by Congressman Warren Davidson dubbed OLegislating
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Cetainty for Cryptocurrencies.QKate Rooney,Wall Street, venture capitalists and crypto
companies descend on Capitol Hill to debate regulati®@NBC (Sept. 25, 2018),
https://www.cnbc.com/2018/09/24/lawmakeenturecapitalistsand-crypto-companies
descenebn-on-capitothill-to-debateregulation.html)  These representatives, which included
Nasdagq, Fidelity, Andreessen Horowitz, and Coinbase, voiced concern abauteéhiain nature

of US regulation of cryptocurrencies and theweytest, and expressed fear that this innovation
would have to move overseas.

Sadly, it appears that the lack of regulatory guidance from the Commission is no accident,
but instead is designdd prevent industry participants from knowing, in advance, what conduct
will be subject to regulation under the federal securities Newsich is precisely one of the
reasons why vague statutes and regulations offend Due Prd&easblockchain conferemcin
Washington D.C. on April 3, 2018,very senior Commissidstaff member stated: Ol think if you
were to start down the road of being very prescriptive and putting out specific releases about
hypothetical situations, not only would you probably wastet af time, you would probably
create a road map to get around {&®ill Bryanov, What Do We Know About Valerie Szczepanik,
the First CryptoCzar, Cointelegraph (June 12, 2018}ips://cointelegraph.com/news/wikdik
we-know-aboutvalerieszczepanikhefirst-crypto-czar) In plain English: the Commission does
not want to issue OprescriptiveO guidance because doing so would tell companies, in advance, how
they could comply with the law and avoid regulation under the federal securities laws. Simply
put, for the Commission, the lack of comprehensive guidance telling people, in advance, how to
comply with the law is a feature, not a bug.

Further muddying the waters, tB®mmissiorhas foregone the typical formal rulemaking
process wherein it seeks public comment and provides notice of its enforcement stfa3e=y.
Rulemaking: How it Worksttps://www.sec.gov/fasainswers/answersrulemakinghtm.htfalst
modified April 6, 2011). This rulemaking process Oinvolves several steps that are designed to
give members of the public an opportunity to provide their opinions on whether the agency should

reject, approve, or approve with modifications a rule propos@dd Then, once the te is

-125



DRAFT

- DONOT DISTRIBUTE

SkTm / S/<0

approved by the Commission, the Commissipacifies that the date by which the public must
come into compliance with a new or amended rule (the Compliance majepe delayed or
phased in to ensure the transition is a smooth ddg(ld.) This meas that, even when the
Commissiorgoes through the proper channels and releases specific guidelines on how to comply
with a new rule or intg@retation of a prior rule, the Commissidelays the compliance date to
ensure that the public has time to confatsnconduct to the new rule. Not only was there no
specific guidance or formal proceBKik was expected to retroactively comply with the vague
guidance it did receive.

Evidencing this flawed approach to Oguidance,0 the Commission has released a
OframewikO of thirty eight faors purporting to assess whether the saketoken constitutes an
Oinvestment contract.0 But, by the CommissionOs own admission, the factors set forth in this
framework Oare not intended to be exhaustive in evaluating whether a digital asset is an investment
contract or any other type of securignd no single factor is determinative . . . .O No reasonable
person would be able to balance 38 factors and have any clarity on whether his or her conduct
would violate the federal securities laws. In f&wmmissionePierce appears to agree, and ha

publicly stated:

| worry that norlawyers and lawyers not steeped in securities law
and its attendant lore will not know what to make of the guidance.
Pages worth of factors, many of which seemingly apply to all
decentralized networks, might contribute the feeling that
navigating the securities laws in this area is perilous business.
Rather than sorting through the factors or hiring an expensive lawyer
to do so, a wary company may reasonably decide to forgo certain
opportunities or to pursue them in @ore cryptefriendly
jurisdiction overseas.

(Hester M. Peircellow We HoweyMay 9, 2019)https://www.sec.gov/news/speech/peilow-
we-howey050919) Commissioner Pierce is exactly right, as journalists and the cryptocurrency
and blockchain industry gerally havecontinued to express frustration and confusion over time

as to whether the federal securities laws apply to cryptocurrency transactions, and if so, which

ones.
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The CommissionOs efforts on the enforcement front have only adde
the DAO Report, the Commission purported to apply the test set forth by the Supreme Court in
Howeyto determine whether the offer and sale of the DAO Token gave rise to an investment
contract. (DAO Report of Investigation at 11.) Among other thitigd, analysis included the
question of whether there was a Ocommon enterprise,O an elementoiélydest that the
Supreme Court has reiterated many times, and that every Circuit Court of Appeal in the country
has recognized as a key part of the Otmst contractO analysis. In a series of consent orders
crafted by the CommissionOs Division of Enforcement, however, the Commission has essentially
read the Ocommon enterpriseO element out of the test, making no effort to show that any of the
projects aissue in those enforcement matters involved the type of Ocommon enterpriseO that the
Supreme Court discussedHtowey The CommissionOs efforts to modiigweyOs definition of
Oinvestment contractO further illustrates just how malleable that defiitiothis context, and
creates even more opportunities for arbitrary and selective enforcement by the SEC. As such, it
further supports a finding that the term is impermissibly vague as applied to Kik.

 * %

Given the foregoing, as applied to KikOs gafl Kin in 2017, the phrase Oinvestment
contractO is unconstitutionally vague because it did not give Kik notice that its conduct would be
subject to Section 5, and because it did not adequately cabin the CommissionOs discretion in
enforcing Section 5. écordingly, even if the phrase Oinvestment contractO is defined in a way
that applies to KikOs offer and sale of Kin in 2017, the CommissionOs claim against Kik is barred
by the Due Process Clause of the Fifth Amendment to the Constitution of the Uaiies Snd

judgment should be entered for Kik.

SECOND DEFENSE W\YV\Q(/\ V\ES[Tj

Under Rule 506 of Regulation BjkOs presale of contractua rights pursuant to a SAFT
is exempt frontheregistration requiremewtf Section 5 Accordingly, with respect tahe presale

andthe $0 million that Kik received in the prgale, judgment should be entered in favor of Kik.
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0/ Under Rule 506 of Regufation D, the sale of an instrument to an Oaccredited investor,O is
exempt from the registration requirements of the federal securituss $aibject to a number of /l /
conditions. These conditions include, among other things: taking reasonable steps to veri-b)cthe
status of accredited investors and filing Form D with the Commission. Notably, Chairman CJZy{@

has recognized the Regulation D exgionOs applicability to token sales: M/‘E}fg

It is possible to conduct an ICO without triggering the SECOs w}qﬂ//
registration requirementdzor example, just as with a Regulation D

exempt offering to raise capital for the manufacturing of a physical \ﬂ % m
product, annitial coin offering that is a security can be structured,

so that it qualifies for an applicable exemption from the reglstratllon€ "
requirements. 77LD

M
/.
w/
(Jay Clayton Statement on Cryptocurrencies and Initial Coin Offerifi@ecember 11, 2017),

~

https://www.sec.gowews/publiestatement/statementayton201712-11.) ( g

Kik complied with the requirements of Rule 506. Although the Commission disputes(t\hg
exemption, it did not identify a single requirement of Rule 506 that Kik did not comply
Indeed, Kik conductk diligence on each of the 50 pgale purchasers to ensure that they wff\%
Oaccredited,O and included language in the SAFTS, required by the Rule. Further, on Septemb
11, 2017, Kik filed a Form D with the Commission to formalize the exemption.

In its Camplaint, the Commission appears to claim that thesple is not an exempt sale
because it is either (1) part of one OofferingO with the TDE or (2) OintegratedO with the TDE.

Contrary to the CommissionOs assertion, however, the distribution of Kin in 2017 involved
two entirely separate transactions: (1) agake of contractual rights pursuant to SAFTs, on the
one hand, and (2) the sale of Kin to the public, pursuant to OBétdse,on the other hand.
Because of significant differences between thespte and the TDE, Kik decided to structure the
pre-sale as a sale to accredited investors exempt from registration with the Commission under SEC
Regulation D. $eeKikOs Answerto!! 1, 156.)

In the presale, whichoccured beforghe TDE, Kik soldto accredited investorthe

conditional right to receive Kin in the future at a discount.-date participants received private
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placement memoranda and signed SAFT agreementser Wmel SAFTs, prsale participants
would receive 50% of their Kin if and when a ONetwork LaunchO (initial functionality of Kin
within Kik) occurred and the remaining 50% of their Kin a year later. If a Network Launch did
not occur, presale participantazould forfeit 30% of the amount they contributed. Kik capped the
pre-sale at $50 million, all received in U.S. dollars, despite receiving millions more in interest, to
ensure that the public would have an opportunity to purchase Kin in the TDE. Kikledsa
Form D with the SEC in September 2017 to formalize the exemption.

In the TDE, a separate and subsequent transaction, Kik sold around $50 million worth of
Kin to around 10,000 public purchasers, more than two thirds of whom live outside of teé Uni
States. Unlike the presale participants, who purchased a conditional contraggdlunder the
SAFTS to receive Kin in the futurdDE purchasers bought Kin tokens directly under the
completely different OTerms of Use,O and paid in Bther U.S.dollars. Furthermore, nlike in
the presalethe TDE imposed a timkmited cap on initial Kin purchases: duritige first 24 hours
of the TDE, purchasers could not buy more than $4,400 worth of Kitis wasto Oensure all
registered participants hadair chance to purchaseO Kin. Because Kik did not sell an Oinvestment
contractO or any other enumerated OsecurityO in the TDE, Kik did not register the TDE with the
SEC.

The presale was conducted pursuant to a valid exemption, which was not pa(teof Qo
offeringO or integrated with the TDE. T MNP AN AN >

THIRD DEFENSE C)QQ[A jm J(W\)(/v N

The CommissionOs claims are barred bedsiksés not subject to general or specific

personal jurisdiction in this Court. \(\ Q\f\e a% (1
IV.!" DEMAND FOR JURY TRIAL Ay\(\\(\ \N (MW n

Kik requests a trial by jury for all issues so triable. j S(Q \@U%

ot Nyddn vy
“C o
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The End

ANSWER: Kik admits that it filed a Form D with the SEC with respect titssale,
which was conducted via SAFT agreements. Kik denies the remaining allegations in this
paragraph.(SeeKik@ Answer td! 1, 12, 13, 15.)
199# As a result of the conduct described above, Kik violated Section 5(a) of the
Securities Actwhich stateghatunlessaregistrationstatements in effectasto asecurity, it shall
be unlawful for any person, directly or indirectly, to make use of any means or instruments of
transportation or communication in interstate commerce or of the mails to selsetiatity
through the use or medium of any prospectus or otherwise; or to carry or cause to be carried
through the mails or in interstate commerce, by any means or instruments of transportation, any
such security for the purpose of sale or for delivery sfiée.
ANSWER: Kik admits that this paragraph accurately reflects the requirements under
Section 5(a), but denies the remaining allegations.
200# Also as a result of the conduct described above, Kik violated Section 5(c) of the
Securities Act, which statesathit shall be unlawful for any person, directly or indirectly, to make

use of any means or instruments of transportation or communication in interstate commerce or of
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the mails to offer to sell or offer to buy through the use or medium of any prospeothsraise
any securityunlessaregistrationstatemenhasbeenfiled asto suchsecurity.
ANSWER: Kik admits that this paragraph accurately reflects the requirements under

Section 5(c), but denies the remaining allegations in this paragraph.
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